
I N THE UNI TED STATES DI STRI CT COURT
DI STRI CT OF MASSACHUSETTS

COMMUNI TY ARTS ADVOCATES,  I NC. ,
and STEPHEN H.  BAI RD,

Pl ai nt i f f s,

v.

CI TY OF BOSTON,

Def endant .

)
)
)
)
)
)
)
)
)
)
)
)

Ci vi l  Act i on No:
04 11618 NG

Judge Nancy Ger t ner

MEMORANDUM I N SUPPORT OF PLAI NTI FFS’
MOTI ON FOR A PRELI MI NARY I NJUNCTI ON

Test a,  Hur wi t z & Thi beaul t ,  LLP

John J.  Cot t er  ( BBO# 554524)
Thomas A.  Tur ano ( BBO# 552168)
Jason A Duva ( BBO# 640156)
Kar en A.  Schout en ( BBO# 658141)
TESTA,  HURWI TZ & THI BEAULT,  LLP
125 Hi gh St r eet
Hi gh St r eet  Tower
Bost on,  Massachuset t s 02110
Tel ephone ( 617)  248- 7000
Facsi mi l e ( 617)  248- 7100

At t or neys f or  Pl ai nt i f f ,
Communi t y Ar t s Advocat es,  I nc. ,
and St ephen H.  Bai r d



i

TABLE OF CONTENTS

PAGE

I . FACTS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
A. St ephen H.  Bai r d’ s Const i t ut i onal  Ri ght s Ar e Vi ol at ed By

The Ci t y ’ s Pol i c i es And Enf or cement  Act i ons. . . . . . . . . . . . . . . 3

1. June 19,  2004 I nci dent  On Bost on Common. . . . . . . . . . . . . . . . 4

2. Jul y 18,  2004 I nci dent  On Bost on Common . . . . . . . . . . . . . . . . 5

3. August  27,  2004 I nci dent  On Dock Squar e . . . . . . . . . . . . . . . . 5

B. CAA’ s Member s’  Const i t ut i onal  Ri ght s Ar e Vi ol at ed By The
Ci t y ’ s Pol i c i es And Enf or cement  Act i ons . . . . . . . . . . . . . . . . . . . 6

I I . ARGUMENT. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8
A. Pr el i mi nar y I nj unct i on I s Necessar y To Pr event  Fur t her

I r r epar abl e Har m Fr om The Ci t y ’ s Enf or cement  Of  I t ’ s
Unconst i t ut i onal  Laws,  Pol i c i es and Cust oms . . . . . . . . . . . . . . . 8

B.   CAA And Mr .  Bai r d Face I r r epar abl e Har m I n The Absence of
I mmedi at e I nj unct i ve Rel i ef . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

C. CAA And Mr .  Bai r d Have A Subst ant i al  Li kel i hood Of  Success
On The Mer i t s Of  Thei r  Cl ai ms Because The Or di nance And
Rul e Ar e Faci al l y Unconst i t ut i onal . . . . . . . . . . . . . . . . . . . . . . . 10

1. The Or di nance and Rul e Ar e Not  Nar r owl y Tai l or ed To Ser ve
A Si gni f i cant  Or  Subst ant i al  Gover nment  I nt er est . . . . . . 12

2. The Or di nance and Rul e Do Not  Leave Open Ampl e
Al t er nat i ve Channel s For  The Type of  Expr essi ve Act i v i t y
That  I s Bei ng Rest r i ct ed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15

3. The Or di nance and Rul e Ar e Unconst i t ut i onal  Rest r i ct i ons
On The Cont ent  Of  Speech . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

D. The Bal ance Of  Har dshi ps Favor s CAA And Mr .  Bai r d. . . . . . . . 19

E. The Publ i c I nt er est  Suppor t s The Gr ant  Of  A Pr el i mi nar y
I nj unct i on. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

CONCLUSI ON. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20



i i

TABLE OF AUTHORI TI ES

PAGES

Cases

Benef i t  v.  Ci t y of  Cambr i dge
679 N. E. 2d 184 ( Mass.  1997) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Ber y v.  Ci t y of  New Yor k
97 F. 3d 689 ( 2d Ci r .  1996) . . . . . . . . . . . . . . . . . . . . . . . . . . 11,  15,  18

Bur k v.  August a- Ri chmond Count y,
365 F. 3d 1247 ( 11t h Ci r .  2004) . . . . . . . . . . . . . . . . . . . . . . . . . . 17,  18

Casey v.  Ci t y of  Newpor t
308 F. 3d 106 ( 1st  Ci r .  2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . . passi m

Cl ar k v.  Communi t y For  Cr eat i ve Non- Vi ol ence
468 U. S.  288 ( 1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 12

Davenpor t  v.  Ci t y of  Al exandr i a,  Va.
748 F. 2d 208 ( 4t h Ci r .  1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13,  18

Dombr owski  v.  Pf i st er
380 U. S.  479 ( 1965) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

El r od v.  Bur ns
427 U. S.  347 ( 1976) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9,  10,  18

Fr i edr i ch v.  Ci t y of  Chi cago
619 F. Supp.  1129 ( N. D. I l l .  1985) . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18

Fr i ends of  t he Ear t h v.  Lai dl aw Envi r onment al  Ser vi ces
528 U. S.  167 ( 2000) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Gol dst ei n v.  Town of  Nant ucket
477 F. Supp.  606 ( D. Mass.  1979) . . . . . . . . . . . . . . . . . . . . . . . . . . 17,  18

Hur l ey v.  I r i sh- Amer i can Gay,  Lesbi an and Bi sexual  Gr oup of
Bost on,  I nc.

515 U. S.  557 ( 1995) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11

Mat r ovi ncenzo v.  Ci t y of  New Yor k
313 F. Supp. 2d 280 ( S. D. N. Y.  2004) . . . . . . . . . . . . . . . . . . . . . . . . . . . 16



i i i

New Yor k St at e Bar  Assn.  v.  Reno
999 F. Supp.  710 ( N. D. N. Y.  1998) . . . . . . . . . . . . . . . . . . . . . . . . . . 9,  10

Per r y Educ.  Ass’ n v.  Per r y Local  Educat or s’  Ass’ n
460 U. S.  37 ( 1983) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 16

Ross- Si mons of  War wi ck,  I nc.  v.  Baccar at ,  I nc.
102 F. 3d 12 ( 1st  Ci r .  1996) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8,  18

Schaumbur g v.  Ci t i zens f or  a Bet t er  Env’ t
444 U. S.  620 ( 1980) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17

Secr et ar y of  Mar yl and v.  Joseph H.  Munson Co.
467 U. S.  947 ( 1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Shut t l eswor t h v.  Bi r mi ngham
394 U. S.  147 ( 1969) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14

War d v.  Rock Agai nst  Raci sm
491 U. S.  781 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passi m

St at ut es and Rul es

Bost on Muni ci pal  Or di nance § 16- 12. 24. . . . . . . . . . . . . . . . . . . . . passi m

Bost on Pol i ce Rul e 75. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . passi m

Feder al  Rul e of  Ci v i l  Pr ocedur e 17( b) . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Secondar y Mat er i al s

Paul  Lewi s,  The Gr and I ncendi ar y,  Di al  Pr ess,  NY,  1973. . . . . . . . . 6

Har vey A.  Si l ver gl at e and Dan Poul son,  Ki l l j oy Was Her e,  The
  Bost on Phoeni x,  Sept ember  3,  2004. . . . . . . . . . . . . . . . . . . . . . . . . . . 19

Wi l l i am H.  Whyt e,  Ci t y:  Redi scover i ng t he Cent er ,  Anchor  Books,
NY,  1988 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19



1

MEMORANDUM I N SUPPORT OF PLAI NTI FFS’
MOTI ON FOR A PRELI MI NARY I NJUNCTI ON

For  year s,  t he Ci t y of  Bost on has been vi ol at i ng t he

const i t ut i onal  r i ght s of  pl ai nt i f f s St ephen H.  Bai r d and

Communi t y Ar t s Advocat es,  I nc.  ( “ CAA” )  t o exer ci se ar t i st i c

f r eedom i n t he par ks and publ i c spaces of  Bost on,  and agai n

r ecent l y has vi ol at ed t hei r  const i t ut i onal  r i ght s t hr ough

unl awf ul  enf or cement  act i ons.   These act i ons depr i ve Pl ai nt i f f s

of  t hei r  r i ght s t o pl ay musi cal  i nst r ument s,  t o per f or m,  and t o

di spl ay and pr of i t  f r om t hei r  ar t ,  wi t hout  any r at i onal  or

compel l i ng r eason.

Whi l e t he Ci t y ’ s unconst i t ut i onal  conduct  began l ong ago,

t he Ci t y ’ s r ecent  enf or cement  act i ons and f ai l ur e t o r ect i f y i t s

pol i c i es necessi t at e pr el i mi nar y r el i ef .   Fi r st ,  t he Ci t y ’ s

st at ut or y scheme i s unconst i t ut i onal  on i t s f ace.   Bost on

Muni ci pal  Or di nance § 16- 12. 24 vest s al l  aut hor i t y t o r egul at e

noi se- maki ng and t he l i censi ng of  i t i ner ant  musi c i ans i n t he

Pol i ce Commi ssi oner ,  who has ar t i cul at ed her  aut hor i t y i n Pol i ce

Rul e 75,  whi ch br oadl y r est r i ct s musi c i ans’  abi l i t y  t o per f or m.

Second,  t he Ci t y cont i nues t o del ay Pl ai nt i f f s ’  ef f or t s t o

r esol ve t hi s di sput e out  of  cour t .   Pl ai nt i f f s CAA and Mr .  Bai r d

most  r ecent l y at t empt ed t o r esol ve t he di sput e about  t he

Or di nance,  Rul e,  and Pol i ce enf or cement  out  of  cour t  t hr ough

di scussi ons wi t h t he Ci t y and Pol i ce Depar t ment  begi nni ng i n



2

Apr i l ,  2004.   Pl ai nt i f f s wi t hhel d f i l i ng a l awsui t  i n t hi s

di sput e f or  sever al  mont hs based on t he bel i ef  t hat  t he Ci t y and

Pol i ce Depar t ment  wer e commi t t ed t o r eachi ng a const i t ut i onal

r esol ut i on.

Thi r d,  al t hough t he Ci t y ’ s r epr esent at i ves have sai d t hat

t he Ci t y had r esci nded Pol i ce Rul e 75,  t he Ci t y has decl i ned t o

pr ovi de any wr i t t en conf i r mat i on of  t he r esci ssi on or  ot her

wr i t t en conf i r mat i on of  t he cur r ent  st at e of  t he l aw.   The

Ci t y ’ s r epr esent at i ves di d pr opose a r epl acement  Rul e,  but  t hat

r epl acement  Rul e r eaches onl y t he Bost on Pol i ce Depar t ment  and

does not  addr ess t he unconst i t ut i onal  enf or cement  pr act i ces,

pol i c i es,  and cust oms of  ot her  l aw enf or cement  Of f i cer s i n t he

Ci t y,  i ncl udi ng Par k Ranger s.   The r epl acement  Rul e al so r et ai ns

br oad r est r i ct i ons on ar t i st s ’  abi l i t y  t o per f or m,  vest s

compl et e di scr et i on i n t he Pol i ce Commi ssi oner ,  and f ai l s t o

addr ess compl et el y t he r i ght s of  per f or mer s ot her  t han t hose who

pl ay musi cal  i nst r ument s.

Whi l e t he cur r ent  st at e of  t he l aw i n Bost on i s unknown i n

vi ew of  t he supposed r esci ssi on of  Pol i ce Rul e 75,  t he Ci t y ’ s

conduct  i s c l ear .   On Jul y 18,  2004,  af t er  t he Ci t y ’ s al l eged

and unsubst ant i at ed cor r ect i ve act i on,  a Ranger  of  t he Bost on

Par ks and Recr eat i on Depar t ment  i nf or med Mr .  Bai r d t hat  he coul d

not  per f or m on t he Bost on Common.   Pl ai nt i f f s f i l ed t hei r

compl ai nt  on Jul y 20,  2004,  pr ovi ded t he Ci t y wi t h a cour t esy
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copy t he next  day,  and when t he mat t er  was not  r esol ved,  ser ved

t he Ci t y on August  2,  2004.   Yet  f ur t her  v i ol at i ons cont i nue.

On August  27,  2004,  Mr .  Bai r d was appr oached agai n,  t hi s t i me by

a Bost on Muni ci pal  Pol i ce Of f i cer ,  and t ol d t hat  he was not

al l owed t o per f or m i n Dock Squar e.

To pr event  any addi t i onal  unconst i t ut i onal  conduct ,

Pl ai nt i f f s have an i mmedi at e need f or  a pr el i mi nar y i nj unct i on

agai nst  t he Ci t y,  i t s  Pol i ce and Par ks Depar t ment s,  of f i cer s and

agent s t o pr event  addi t i onal  depr i vat i ons of  Pl ai nt i f f s ’  r i ght s,

whi l e t he Cour t  consi der s t he mer i t s of  CAA and Mr .  Bai r d’ s

cl ai ms t hat  Bost on Muni ci pal  Or di nance § 16- 12. 24,  Bost on Pol i ce

Rul e 75 and t he Ci t y ’ s enf or cement  pr act i ces,  pol i c i es,  and

cust oms vi ol at e t he Fi r st  and Four t eent h Amendment s t o t he

Uni t ed St at es Const i t ut i on and t he Const i t ut i on of  t he

Commonweal t h of  Massachuset t s.

I .  FACTS

A.  St ephen H.  Bai r d’ s Const i t ut i onal
Ri ght s Ar e Vi ol at ed By The
Ci t y ’ s Pol i c i es And Enf or cement  Act i ons.

Mr .  Bai r d i s t he Execut i ve Di r ect or  of  CAA and a musi c i an

and per f or mer  wi t h over  t hr ee decades of  per f or mance exper i ence.

Mr .  Bai r d has per f or med i n t he Uni t ed St at es and i nt er nat i onal l y

i ncl udi ng at  t he Kennedy Per f or mi ng Ar t s Cent er  and at  over  f i ve

hundr ed col l ege campuses,  l i br ar i es,  school s,  par ks,  camps,

t el evi s i on pr ogr ams,  f est i val s,  concer t s and t heat er s.   Mr .
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Bai r d and hi s per f or mances have been f eat ur ed i n Ti me,  Newsweek,

The Bost on Gl obe,  and The New Yor k Ti mes.   Decl ar at i on of

St ephen H.  Bai r d,  ¶¶ 2,  3 ( at t ached as Exhi bi t  A) .

Mr .  Bai r d has been or der ed numer ous t i mes by of f i cer s and

agent s of  t he Ci t y t o st op exer ci s i ng hi s r i ght s t o pl ay musi cal

i nst r ument s,  t o per f or m,  or  t o sol i c i t  peacef ul l y and r ecei ve

consi der at i on f or  t hese act i v i t i es i n t he publ i c st r eet s,

s i dewal ks,  gr ounds and par ks of  t he Ci t y of  Bost on.   The Ci t y ’ s

vi ol at i ons of  Mr .  Bai r d’ s r i ght s have been r ecent ,  and f r equent ,

as f ol l ows:

1. June 19,  2004 I nci dent  On Bost on Common.

On June 19,  2004,  Mr .  Bai r d was ent er t ai ni ng a gr oup of

passer sby on t he Bost on Common by pl ayi ng t he hammer ed dul c i mer

when he was appr oached by Bost on Par ks and Recr eat i on Depar t ment

Ranger  217.   The Ranger  t ol d Mr .  Bai r d t hat  he was not  al l owed

t o per f or m musi c i n t he Bost on Common,  even t hough Mr .  Bai r d

pr esent ed hi s I t i ner ant  Musi c i an Li cense t o t he Ranger .   The

Ranger  i ni t i al l y  st at ed t hat  a per mi t  was r equi r ed f r om t he

Par ks Depar t ment  but  l at er  st at ed t hat  t he Par ks Depar t ment  wi l l

not  i ssue per mi t s f or  per f or mer s.   Mr .  Bai r d t hen moved f r om t he

l ocat i on wher e he f i r st  encount er ed t he Ranger  so he coul d

cont i nue hi s per f or mance at  anot her  l ocat i on on t he Common.

Bai r d Decl ar at i on,  ¶ 4.
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2. Jul y 18,  2004 I nci dent  On Bost on Common.

On Jul y 18,  2004,  af t er  t he Pol i ce Depar t ment ’ s l awyer  had

assur ed Mr .  Bai r d t hat  t he Pol i ce Depar t ment  had r evoked Pol i ce

Rul e 75 and t hat  she had di r ect ed l aw enf or cement  of f i cer s not

t o enf or ce t he Or di nance and Rul e agai nst  ar t i s t s,  Mr .  Bai r d was

agai n t ol d he was not  al l owed t o per f or m musi c i n t he Bost on

Common by Ranger  217.   On t hi s occasi on,  St ephen Bai r d was

ent er t ai ni ng a gr oup of  passer sby by pl ayi ng an acoust i c gui t ar

and si ngi ng a bal l ad.   The Ranger  agai n st at ed t hat  a per mi t  was

r equi r ed f r om t he Par ks Depar t ment  and t hat  Mr .  Bai r d must  move

of f  of  t he pat h and ont o t he gr ass.   Ranger  217 cal l ed a Mount ed

Ranger  t o t he scene and r epeat ed hi s demand t hat  Mr .  Bai r d move.

Bai r d Decl ar at i on,  ¶ 5.

3. August  27,  2004 I nci dent  On Dock Squar e.

On August  27,  2004,  t hr ee weeks af t er  t he Ci t y was ser ved

wi t h t he Compl ai nt ,  Mr .  Bai r d was t ol d by an of f i cer  of  t he

Bost on Muni ci pal  Pol i ce t hat  he i s not  al l owed t o per f or m i n t he

shadow of  Samuel  Adams i n Dock Squar e. 1 Bai r d Decl ar at i on,  ¶ 6.

As a r esul t  of  t he chi l l i ng ef f ect  of  t he cont i nui ng t hr eat

                                                          
1 Samuel  Adams was a champi on of  t he r i ght  t o expr ess onesel f  t hr ough publ i c
demonst r at i on,  songs and pr i nt ed pamphl et s on t he st r eet s and publ i c  par ks.
See,  e. g. ,  Paul  Lewi s,  The Grand Incendiary,  91 ( 1973)  ( “ A l ar ge cr owd
par aded t hr ough t own,  t hen gat her ed f or  a band concer t ,  ever yone sang t he
‘ Amer i can Song of  Li ber t y, ’  t o t he t une of  ‘ God Save t he Ki ng, ’  t he new
l yr i cs bei ng pr ovi ded f or  t he occasi on by none ot her  t han Sam Adams. ” )
( at t ached as Exhi bi t  B) .
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of  enf or cement ,  Mr .  Bai r d i s r el uct ant  t o per f or m i n t he Ci t y of

Bost on and avoi ds venues i n Bost on t hat  woul d be open t o hi m

absent  t he Ci t y ’ s unconst i t ut i onal  l aws and conduct .  Bai r d

Decl ar at i on,  ¶ 7.

B.  CAA’ s Member s’  Const i t ut i onal
Ri ght s Ar e Vi ol at ed By The
Ci t y ’ s Pol i c i es And Enf or cement  Act i ons.

CAA i s a non- pr of i t  Massachuset t s cor por at i on dedi cat ed t o

expandi ng publ i c awar eness of ,  par t i c i pat i on i n and suppor t  of

t he ar t s t hr ough per f or mances and f est i val s,  exhi bi t s and

wor kshops,  publ i c i t y,  educat i onal  f or ums,  non- pr of i t  ar t s

management  consul t at i on ser vi ces,  and col l abor at i ve pr oj ect s.

CAA’ s member s i ncl ude musi c i ans,  s i nger s,  act or s,  magi ci ans,

puppet eer s,  por t r ai t  ar t i s t s,  and car i cat ur e ar t i st s,  among

ot her s.   Bai r d Decl ar at i on,  ¶ 3.   CAA has capaci t y t o sue f or

vi ol at i on of  t he Const i t ut i onal  r i ght s of  i t s  member s pur suant

t o Feder al  Rul e of  Ci v i l  Pr ocedur e 17( b) . 2

Rosanna Lee Cohen,  a CAA member ,  s i nger  and gui t ar  pl ayer

known by t he name Rosanna Lee,  has r ecor ded t wo al bums and

per f or med i n c i t i es acr oss t he count r y.   The r esponse Ms.  Lee

r ecei ved pl ayi ng on t he st r eet s of  Bost on encour aged her  t o

pur sue her  musi cal  car eer  ser i ousl y.   Ms.  Lee r ecor ded her  f i r st

                                                          
2 See Fr i ends of  t he Ear t h v.  Lai dl aw Envi r onment al  Ser vi ces,  528 U. S.  167,  181
( 2000) ;  Secr et ar y of  Mar yl and v.  Joseph H.  Munson Co. ,  467 U. S.  947,  956- 7
( 1984) .
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al bum wi t h a Bost on pr oducer  who hear d her  pl ayi ng on Newbur y

St r eet .   Decl ar at i on of  Rosanna Lee,  ¶¶ 2,  4,  5 ( at t ached as

Exhi bi t  C) .

Ms.  Lee has been or der ed by of f i cer s of  t he Ci t y t o st op

per f or mi ng on t he Ci t y ’ s s i dewal ks.   For  exampl e,  i n or  about

August  2003,  Ms.  Lee was r epeat edl y r equi r ed by of f i cer s of  t he

Bost on Pol i ce Depar t ment  t o st op her  per f or mances on Newbur y

St r eet ,  even t hough Ms.  Lee pr esent ed t he of f i cer s wi t h her

I t i ner ant  Musi c i an Li cense.   Ms.  Lee has si nce l ef t  t he Ci t y t o

pur sue her  car eer  i n Cal i f or ni a.  Lee Decl ar at i on,  ¶¶ 2,  6,  7,  8.

These i nci dent s make cl ear  t hat  t he Ci t y and i t s var i ous

l aw enf or cement  agent s have a l ong hi st or y of  and pr esent

i nvol vement  i n banni ng st r eet  per f or mer s f r om exer ci s i ng t hei r

const i t ut i onal  r i ght s.

I I .  ARGUMENT

A.  A Pr el i mi nar y I nj unct i on I s Necessar y
To Pr event  Fur t her  I r r epar abl e Har m
Fr om The Ci t y ’ s Enf or cement  Of  I t s
Unconst i t ut i onal  Laws, Pol i c i es and Cust oms .

CAA and Mr .  Bai r d ar e ent i t l ed t o a pr el i mi nar y i nj unct i on

t o pr event  t he Ci t y,  dur i ng t he pendency of  t hi s act i on,  f r om

cont i nui ng t o enf or ce i t s f aci al l y unconst i t ut i onal  l aws,

pol i c i es and cust oms.   I f  t he Ci t y i s not  enj oi ned,  Pl ai nt i f f s

wi l l  cont i nue t o suf f er  i r r epar abl e har m f r om t he enf or cement  of

t he Ci t y ’ s unconst i t ut i onal  l aws,  pol i c i es and cust oms.
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Cour t s wi t hi n t he Fi r st  Ci r cui t  eval uat e r equest s f or

pr el i mi nar y i nj unct i ve r el i ef  accor di ng t o f our  cr i t er i a:  ( i )

t he l i kel i hood of  success on t he mer i t s,  ( i i )  t he pot ent i al  f or

i r r epar abl e har m i f  t he i nj unct i on i s deni ed,  ( i i i )  t he bal ance

of  r el evant  i mposi t i ons,  i . e. ,  t he har dshi p t o t he nonmovant  i f

enj oi ned as cont r ast ed wi t h t he har dshi p t o t he movant  i f  no

i nj unct i on i ssues,  and ( i v)  t he ef f ect  ( i f  any)  of  t he cour t ’ s

r ul i ng on t he publ i c i nt er est .   See Ross- Si mons of  War wi ck,  I nc.

v.  Baccar at ,  I nc. ,  102 F. 3d 12,  15 ( 1st  Ci r .  1996) .   Al l  f our

f act or s counsel  i n f avor  of  gr ant i ng pr el i mi nar y i nj unct i ve

r el i ef  her e.

B.  CAA And Mr .  Bai r d Face I r r epar abl e Har m I n
The Absence of  I mmedi at e I nj unct i ve Rel i ef .

CAA and Mr .  Bai r d f ace addi t i onal  i r r epar abl e har m i f  t hi s

Cour t  decl i nes t o gr ant  a pr el i mi nar y i nj unct i on.   Despi t e t he

pendency of  t hi s act i on,  t he Ci t y cont i nues t o enf or ce i t s

unconst i t ut i onal  l aws,  pol i c i es and cust oms,  pr event i ng Mr .

Bai r d f r om per f or mi ng on t he Bost on Common and i n Dock Squar e.

Accor di ngl y,  t her e i s a s i gni f i cant  pot ent i al  t hat  Mr .  Bai r d and

CAA member s wi l l  be depr i ved of  t hei r  Fi r st  Amendment  r i ght s i f

t he Ci t y i s not  enj oi ned.

The enf or cement  of  f aci al l y unconst i t ut i onal  l aws r esul t i ng

i n t he l oss of  Fi r st  Amendment  f r eedoms,  f or  even mi ni mal

per i ods of  t i me,  unquest i onabl y const i t ut es t he t ype of
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i r r epar abl e har m necessi t at i ng pr el i mi nar y i nj unct i ve r el i ef .

See El r od v.  Bur ns,  427 U. S.  347,  373 ( 1976)  ( af f i r mi ng

pr el i mi nar y i nj unct i ve r el i ef  enj oi ni ng t hr eat s of  di smi ssal  f or

f ai l ur e t o pr ovi de suppor t  f or  t he empl oyer ’ s f avor ed pol i t i cal

par t y) ;  Dombr owski  v.  Pf i st er ,  380 U. S.  479,  489 ( 1965)

( af f i r mi ng pr el i mi nar y i nj unct i ve r el i ef  enj oi ni ng enf or cement

and t hr eat s of  pr osecut i on f or  v i ol at i on of  a l aw f ound t o

f aci al l y v i ol at e t he Fi r st  and Four t eent h Amendment s) ;  see al so

New Yor k St at e Bar  Assn.  v.  Reno,  999 F. Supp.  710 ( N. D. N. Y.

1998)  ( af f i r mi ng pr el i mi nar y i nj unct i ve r el i ef  enj oi ni ng

enf or cement  of  a f aci al l y unconst i t ut i onal  cr i mi nal  st at ut e even

t hough t he New Yor k At t or ney Gener al  st at ed t he Depar t ment  of

Just i ce woul d not  enf or ce t he st at ut e and i t  was never  appl i ed) .

The Ci t y ’ s unconst i t ut i onal  l aws,  pr act i ces,  pol i c i es,  and

cust oms have a chi l l i ng ef f ect  on Fi r st  Amendment  expr essi on

even i n t he absence of  a t hr eat  of  pr osecut i on.   As t he Supr eme

Cour t  not ed i n El r od,  t he Fi r st  Amendment  i s i mpl i cat ed whenever

f r ee speech i s “ ei t her  t hr eat ened or  i n f act  bei ng i mpai r ed at

t he t i me t he r el i ef  [ i s ]  sought . ”   427 U. S.  at  373 ( emphasi s

added) .   See al so New Yor k St at e Bar  Assn. ,  999 F. Supp.  at  715

( “ Fi r st  Amendment  i nt er est s ar e f r agi l e i nt er est s,  and a per son

who cont empl at es pr ot ect ed act i v i t y mi ght  be di scour aged by t he

in terrorem ef f ect  of  t he st at ut e. ” ) .
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Based on r ecent  event s,  t her e i s a s i gni f i cant  pot ent i al

t hat  Mr .  Bai r d and ot her  Ar t i st s and Member s of  CAA once agai n

wi l l  be depr i ved of  t hei r  Fi r st  Amendment  r i ght s t o per f or m i f

t he Ci t y i s not  enj oi ned.

C.  CAA And Mr .  Bai r d Have A Subst ant i al
Li kel i hood Of  Success On The Mer i t s
Of  Thei r  Cl ai ms Because The Or di nance
And Rul e Ar e Faci al l y Unconst i t ut i onal .

CAA and Mr .  Bai r d ar e l i kel y t o succeed on t he mer i t s of

t hei r  c l ai ms t hat  Bost on Muni ci pal  Or di nance § 16- 12. 24 and

Bost on Pol i ce Rul e 75 ar e unconst i t ut i onal  i n v i ol at i on of  t he

Pl ai nt i f f s ’  f r ee speech and equal  pr ot ect i on r i ght s under  t he

Fi r st  and Four t eent h Amendment s t o t he Const i t ut i on of  t he

Uni t ed St at es and t he Const i t ut i on of  t he Commonweal t h of

Massachuset t s.   Whet her  t he Ci t y ’ s r ecent  enf or cement  act i ons

ar e based on t hese pr ovi s i ons,  or  some ot her  r ul e or  r egul at i on,

t hose act i ons ar e unconst i t ut i onal  because t hey ar e not  cont ent

neut r al ,  ar e not  nar r owl y t ai l or ed t o ser ve a s i gni f i cant  or

subst ant i al  gover nment  i nt er est ,  and do not  l eave open ampl e

al t er nat i ve channel s f or  communi cat i on of  t he i nf or mat i on.

“ Musi c,  as a f or m of  expr essi on and communi cat i on,  i s

pr ot ect ed under  t he Fi r st  Amendment . ”   Casey v.  Ci t y of  Newpor t ,

308 F. 3d 106,  110 ( 1st  Ci r .  2002)  ( quot i ng War d v.  Rock Agai nst

Raci sm,  491 U. S.  781,  790 ( 1989) ) .   I n addi t i on,  per f or mance

ar t ,  v i sual  ar t  and ot her  f or ms of  expr essi on communi cat ed
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wi t hout  wor ds by member s of  CAA and ot her s ar e al so pr ot ect ed

under  t he Fi r st  Amendment .   See Casey,  308 F. 3d at  110 ( “ [ A]

nar r ow,  succi nct l y ar t i cul abl e message i s not  a condi t i on of

const i t ut i onal  pr ot ect i on,  whi ch i f  conf i ned t o expr essi ons

conveyi ng a ‘ par t i cul ar i zed message, ’  woul d never  r each t he

unquest i onabl y shi el ded pai nt i ngs of  Jackson Pol l ock,  musi c of

Ar nol d Schoenber g,  or  Jabber wocky ver se of  Lewi s Car r ol l . ” )

( quot i ng Hur l ey v.  I r i sh- Amer i can Gay,  Lesbi an and Bi sexual

Gr oup of  Bost on,  I nc. ,  515 U. S.  557,  569 ( 1995) ) ;  see al so Ber y

v.  Ci t y of  New Yor k,  97 F. 3d 689 ( 2d Ci r .  1996)  ( v i sual  ar t ) .

To succeed on a Fi r st  Amendment  chal l enge,  a pl ai nt i f f  must

show t hat  t he t i me,  pl ace,  or  manner  r est r i ct i on on pr ot ect ed

expr essi on i s j ust i f i ed wi t hout  r ef er ence t o t he cont ent  of  t he

r egul at ed speech.   See Cl ar k v.  Communi t y For  Cr eat i ve Non-

Vi ol ence,  468 U. S.  288,  293 ( 1984) ;  War d,  491 U. S.  at  791.   A

cont ent - neut r al  t i me,  pl ace,  or  manner  r egul at i on must  be

nar r owl y t ai l or ed t o ser ve a s i gni f i cant  or  subst ant i al

gover nment al  i nt er est  and must  l eave open ampl e al t er nat i ve

channel s f or  communi cat i on of  t he i nf or mat i on.   See Cl ar k,  468

U. S.  at  293;  War d,  491 U. S.  at  799.
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1.  The Or di nance and Rul e Ar e Not
Nar r owl y Tai l or ed To Ser ve A Si gni f i cant
Or  Subst ant i al  Gover nment  I nt er est .

A r est r i ct i on on speech i s nar r owl y t ai l or ed i f  t he

r egul at i on i s “ not  subst ant i al l y  br oader  t han necessar y t o

achi eve t he gover nment ’ s i nt er est . ”   Casey,  308 F. 3d at  113

( di scussi ng War d,  491 U. S.  at  799) .   Judge Li pez’ s anal ysi s of

t he War d st andar d i n Casey emphasi zes t hat  t he cour t  must

consi der  l ess- bur densome al t er nat i ves:

To be sur e,  t hi s st andar d does not  mean t hat  a t i me,
pl ace,  or  manner  r egul at i on may bur den subst ant i al l y
mor e speech t han i s necessar y t o f ur t her  t he
gover nment ’ s l egi t i mat e i nt er est s.   Gover nment  may not
r egul at e expr essi on i n such a manner  t hat  a
subst ant i al  por t i on of  t he bur den on speech does not
ser ve t o advance i t s goal s.   Casey,  308 F. 3d at  112
( quot i ng War d,  491 U. S.  at  799- 800) .

The chal l enged Or di nance and Rul e ar e subst ant i al l y  br oader

t han necessar y t o pr ot ect  t he publ i c saf et y.   Eval uat i ng t he

Ci t y of  Al exandr i a,  Vi r gi ni a’ s publ i c saf et y concer ns,  t he

Four t h Ci r cui t  hel d t hat  t her e i s “ no saf et y i nt er est

subst ant i al  enough t o out wei gh t he pl ai nt i f f  st r eet  musi c i an’ s

Fi r st  Amendment  i nt er est s. ”   Davenpor t  v.  Ci t y of  Al exandr i a,

Va. ,  748 F. 2d 208,  210 ( 4t h Ci r .  1984) .   I n i t s eval uat i on,  t he

Cour t  consi der ed an ar r ay of  publ i c saf et y i ssues,  i ncl udi ng:

t he r at e of  pedest r i an t r af f i c ,  t he wor ki ng popul at i on
of  of f i ce bui l di ngs,  t he vol ume of  vehi cul ar  t r af f i c ,
t he avai l abi l i t y  of  vehi cul ar  par ki ng,  t he t ypi cal
char act er i st i cs and hi st or i cal  pat t er ns of  audi ences
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f or  st r eet  per f or mances,  t he composi t i on of  t he ar ea
as t o busi nesses,  r esi dences,  and publ i c bui l di ngs,
t he wi dt h of  s i dewal ks,  t he i nci dence of  pedest r i an
congest i on at  var i ous t i mes,  t he pr oj ect ed devel opment
of  t he di st r i ct ,  and t he avai l abi l i t y  of  al t er nat i ve
f or ums f or  expr essi on or  al t er nat i ve means of
r egul at i ng t r af f i c  f l ow.   Davenpor t ,  748 F. 2d at  210.

Bost on Pol i ce Rul e 75 pr ohi bi t s al l  publ i c per f or mance

wi t hi n Downt own Bost on3 except  bet ween t he hour s of  6 P. M.  and 9

P. M.  and pr ohi bi t s al l  publ i c per f or mance on Sundays.   Bost on

Pol i ce Rul e 75 § 6.   The Fi r st  Ci r cui t  f ound a s i mi l ar  no-

si ngi ng r est r i ct i on t o “ bur den subst ant i al l y  mor e speech t han

necessar y t o achi eve [ t he Ci t y ’ s]  i nt er est  i n noi se r educt i on. ”

Casey,  308 F. 3d at  120;  see al so Davenpor t ,  748 F. 2d at  210

( publ i c saf et y concer ns hel d not  subst ant i al  enough t o out wei gh

st r eet  musi c i ans’  Fi r st  Amendment  i nt er est s) .

The Rul e al so pr ohi bi t  al l  per f or mance wi t hi n 300 f eet  of  a

bui l di ng f ol l owi ng an or der  t o desi st  by a Pol i ce Of f i cer  or  an

occupant ,  pr ovi di ng no gui del i nes t o di r ect  t he j udgment  of  t he

Of f i cer  and no avenue f or  appeal  f or  t he musi c i an.   Bost on

Pol i ce Rul e 75 § 6.   See Shut t l eswor t h v.  Bi r mi ngham,  394 U. S.

147,  150- 151 ( 1969)  ( A cont ent - neut r al  t i me,  pl ace,  and manner

r egul at i on must  not  vest  publ i c of f i c i al s wi t h unbr i dl ed

di scr et i on over  per mi t t i ng deci s i ons) .

                                                          
3 “ Downt own Bost on”  r ef er s t o t he r est r i c t ed per f or mance t er r i t or y def i ned by
Bost on Pol i ce Rul e 75 § 6 and i l l ust r at ed i n t he map t hat  t he Ci t y at  l east
unt i l  r ecent l y di st r i but ed t o Li censed I t i ner ant  Musi c i ans.
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Onl y ar t i st s whose pr i nci pal  occupat i on i s t hat  of  an

i t i ner ant  musi c i an may appl y f or  an I t i ner ant  Musi c i an Li cense.

Bost on Pol i ce Rul e 75 § 4.   See Casey,  308 F. 3d at  120.   And a

f emal e l i censed i t i ner ant  musi c i an i s not  al l owed t o pl ay on a

musi cal  i nst r ument  unl ess she i s accompani ed by an adul t  mal e

l i censed i t i ner ant  musi c i an.   Bost on Pol i ce Rul e 75 § 8.   See

Casey,  308 F. 3d at  120.

Even i f  Pol i ce Rul e 75 was somehow r ecent l y r esci nded,

Bost on Muni ci pal  Or di nance § 16- 12. 24 st andi ng on i t s own

unconst i t ut i onal l y r est r i ct s t he expr essi ve act i v i t i es of  bel l -

r i nger s and l i censed i t i ner ant  musi c i ans.   The Or di nance gr ant s

t he Pol i ce Commi ssi oner  compl et e di scr et i on t o r egul at e and

enf or ce r egul at i ons r est r i ct i ng musi c i ans’  conduct .   The Supr eme

Cour t  hel d i n Shut t l eswor t h t hat  a publ i c of f i c i al  must  not  be

gi ven unbr i dl ed di scr et i on over  per mi t t i ng deci s i ons i n a t i me,

pl ace,  or  manner  r egul at i on.   394 U. S.  at  150- 151.

I n addi t i on,  t he Or di nance i s unconst i t ut i onal l y vague.

Fi r st ,  t he Or di nance per mi t s onl y “ musi c i ans”  or  “ i t i ner ant

musi c i ans”  t he r i ght  t o make musi c or  noi se on t he publ i c

st r eet s,  but  i gnor es and pot ent i al l y  l i mi t s t he r i ght s of  ot her

ar t i st i c per f or mer s t o make musi c or  noi se.   Next ,  t he Or di nance

di st i ngui shes t he l i cense r equi r ement s f or  “ musi c i ans”  ( who

appar ent l y do not  need a l i cense t o make musi c) ,  f r om “ i t i ner ant

musi c i ans”  ( who must  obt ai n a l i cense) ,  yet  pr ovi des no gui dance
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on what  makes a per f or mer  a “ musi c i an”  ver sus an “ i t i ner ant

musi c i an. ”

I n shor t ,  t he r est r i ct i ons pr esent  i n t he Pol i ce Rul e and

t he Or di nance bur den subst ant i al l y  mor e speech t han necessar y t o

achi eve any of  t he gover nment ’ s i nt er est s.

2.  The Or di nance and Rul e Do Not  Leave Open
Ampl e Al t er nat i ve Channel s For  The Type
of  Expr essi ve Act i v i t y That  I s Bei ng Rest r i ct ed.

A r egul at i on l eaves open ampl e al t er nat i ve channel s f or  t he

t ype of  expr essi ve act i v i t y t hat  i s  bei ng r est r i ct ed i f  “ i t  does

not  at t empt  t o ban any par t i cul ar  manner  or  t ype of  expr essi on

at  a gi ven pl ace or  t i me. ”   War d,  491 U. S.  at  803.

St r eet  ar t i st s seek t o r each an audi ence t hat  mi ght  not

choose t o at t end an or gani zed or  f or mal  per f or mance event  or

t hat  mi ght  f eel  excl uded or  al i enat ed f r om t hese mor e f or mal

f or ums.   See Ber y v.  New Yor k,  97 F. 3d 689,  698 ( 2d Ci r .  1996) .

The publ i c expr essi on of  musi c and vi sual  ar t  i s  a f or m of

communi cat i on bet ween t he ar t i st  and t he publ i c not  possi bl e i n

encl osed,  separ at ed spaces.   See Ber y,  97 F. 3d at  698.

Ar t i st s who ar e st i l l  devel opi ng t hei r  t al ent  and t hei r

car eer  mi ght  not  be i nt er est ed i n r eachi ng t hose member s of  t he

publ i c who at t end concer t  hal l s or  gal l er i es.   See Ber y,  97 F. 3d

at  698.   For  t hi s r eason and ot her s,  t he st r eet  i s t he

bi r t hpl ace and t he mel t i ng pot  of  many new genr e of  ar t i s t i c

expr essi on.   See Mat r ovi ncenzo v.  Ci t y of  New Yor k,  313
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F. Supp. 2d 280 ( S. D. N. Y.  2004)  ( gr af f i t i  ar t ) .   Absent  an

avai l abl e publ i c f or um,  t hese ar t i st s and new ar t i st i c

expr essi ons ar e s i l enced.

St r eet  per f or mi ng i s a uni que f or m of  ar t i st i c expr essi on

t hat  can onl y t ake pl ace i n a publ i c f or um.   St r eet  per f or mances

by ar t i st s l i ke Mr .  Bai r d and ot her  member s of  CAA gener at e

i ncome vi a donat i ons and r ecor di ng sal es,  pr ovi de oppor t uni t i es

f or  f ut ur e booki ngs,  and al l ow t he ar t i st s t o t r y out  mat er i al

bef or e an audi ence.   Ar t i st s r est r i ct ed f r om per f or mi ng on t he

publ i c st r eet s and par ks of  t he Ci t y have no al t er nat i ve channel

of  communi cat i on f or  t hei r  chosen expr essi on.

3.  The Or di nance and Rul e Ar e
Unconst i t ut i onal  Rest r i ct i ons
On The Cont ent  Of  Speech.

A r egul at i on i s cont ent - based i f  “ t he gover nment  has

adopt ed [ t he]  r egul at i on of  speech because of  di sagr eement  wi t h

t he message i t  conveys. ”   War d,  491 U. S.  at  791.   Cont ent - based

r egul at i ons ar e subj ect  t o st r i ct  scr ut i ny and must  be shown t o

be necessar y t o ser ve a compel l i ng st at e i nt er est  and be

nar r owl y dr awn t o achi eve t hat  end.   See Per r y Educ.  Ass’ n v.

Per r y Local  Educat or s’  Ass’ n,  460 U. S.  37,  45 ( 1983) .

Pol i ce Rul e 75 i s cont ent - based because i t  deni es musi c i ans

t he r i ght  t o sol i c i t  peacef ul l y and r ecei ve consi der at i on f or

t hei r  per f or mances.   Bost on Pol i ce Rul e 75 § 11.   Sol i c i t i ng

cont r i but i ons i s expr essi ve act i v i t y t hat  i s  pr ot ect ed by t he
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Fi r st  Amendment .   See Benef i t  v.  Ci t y of  Cambr i dge,  679 N. E. 2d

184 ( Mass.  1997)  ( c i t i ng Schaumbur g v.  Ci t i zens f or  a Bet t er

Env’ t ,  444 U. S.  620 ( 1980) ) ;  see al so Gol dst ei n v.  Town of

Nant ucket ,  477 F. Supp.  606,  609 ( D. Mass.  1979)  ( “ The f act  t hat

pl ai nt i f f  accept s cont r i but i ons of  passer sby dur i ng hi s publ i c

per f or mances … does not  di l ut e pl ai nt i f f ’ s  pr ot ect i on of  t he

Fi r st  Amendment . ” ) .   No compel l i ng st at e i nt er est  war r ant s

pr ohi bi t i ng an ar t i st ’ s peacef ul  sol i c i t at i on.

The Or di nance and Rul e al so ar e cont ent - based because t hey

si ngl e out  one t ype of  expr essi on—t he use of  musi cal

i nst r ument s—f or  di f f er ent  t r eat ment  t han ot her  f or ms of

expr essi on t hat  pr esent  t he same gover nment  concer ns.   See,

e. g. ,  Bur k v.  August a- Ri chmond Count y,  365 F. 3d 1247,  1251 ( 11t h

Ci r .  2004)  ( hol di ng cont ent - based a r egul at i on t ar get i ng

pol i t i cal  expr essi on) .   A l aw i s cont ent - based i f  a s i gni f i cant

number  of  communi cat i ons,  r ai s i ng t he same pr obl em t hat  t he l aw

was enact ed t o sol ve,  f al l  out s i de t he l aw’ s scope.   See i d.  at

1252 ( c i t i ng Hi l l  v .  Col or ado,  530 U. S.  703,  723 ( 2000) ) .

Speaker s who use musi cal  i nst r ument s f al l  wi t hi n t he scope of

t he Rul e and Or di nance,  whi l e ot her s,  such as s i nger s,  act or s,

pr eacher s,  and pol i t i cal  act i v i st s,  who have t he same,  or

per haps a gr eat er ,  i mpact  on gover nment  i nt er est s,  f al l  out s i de

t he scope of  t he Or di nance and Rul e.   See Bur k,  365 F. 3d at

1252.   Because t he Rul e and Or di nance di st i ngui sh among speech
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i nst ances t hat  ar e l i kel y t o r ai se t he same concer ns t o whi ch

t he r egul at i ons ar e addr essed,  t hey ar e not  cont ent - neut r al

r est r i ct i ons on t he t i me,  pl ace or  manner  of  t he speech.   See

Bur k,  365 F. 3d at  1253.

D.  The Bal ance Of  Har dshi ps
Favor s CAA And Mr .  Bai r d.

The bal ance of  har ms wei ghs i n f avor  of  CAA and Mr .  Bai r d.

As descr i bed above,  CAA and Mr .  Bai r d wi l l  suf f er  i r r epar abl e

har m i f  t he Ci t y i s al l owed t o cont i nue t o enf or ce t he f aci al l y

unconst i t ut i onal  Or di nance and Rul e.   Member s of  CAA and Mr .

Bai r d ar e har med each t i me t hei r  Const i t ut i onal  f r eedoms ar e

ei t her  t hr eat ened or  i n f act  i mpai r ed.   See El r od,  427 U. S.  at

373;  Ross- Si mons,  102 F. 3d at  19.   Ther e i s no evi dence t hat  t he

Ci t y wi l l  be har med by t he i ssuance of  a pr el i mi nar y i nj unct i on.

E.  The Publ i c I nt er est  Suppor t s
The Gr ant  Of  A Pr el i mi nar y I nj unct i on.

Ther e i s no publ i c i nt er est  i n al l owi ng t he Ci t y t o

cont i nue t o enf or ce a f aci al l y unconst i t ut i onal  Or di nance and

Pol i ce Rul e.   To t he cont r ar y,  numer ous cour t s have not ed t he

over r i di ng publ i c i nt er est  of  ensur i ng al l  st r eet  ar t i st s and

al l  modes and subj ect s of  expr essi on ar e suf f i c i ent l y pr ot ect ed

by t he Fi r st  Amendment .   See War d,  491 U. S.  781 ( 1989) ;  Casey,

308 F. 3d 106 ( 1st  Ci r .  2002) ;  Ber y,  97 F. 3d 689 ( 2d Ci r .  1996) ;

Davenpor t ,  748 F. 2d 208 ( 4t h Ci r .  1984) ;  Fr i edr i ch v.  Ci t y of

Chi cago,  619 F. Supp.  1129 ( N. D. I l l .  1985) ;  and Gol dst ei n v.  Town



19

of  Nant ucket ,  477 F. Supp.  606 ( D. Mass.  1979)  ( hol di ng

unconst i t ut i onal  t he r est r i ct i ons of  a t r ansi ent  vendor  byl aw as

appl i ed t o a st r eet  musi c i an) .

I n addi t i on,  st r eet  per f or mer s and ar t i st s pr ovi de a publ i c

ameni t y t hat  enhances t he char act er  of  a c i t y f or  al l  i t s

i nhabi t ant s by encour agi ng pot ent i al  cust omer s t o l i nger  whi l e

t hey exper i ence t he per f or mances of  t he st r eet  ent er t ai ner s.

Wi l l i am H.  Whyt e,  Ci t y:  Redi scover i ng t he Cent er  36 ( 1988)

( at t ached as Exhi bi t  D) . 4  Local  r esi dent s and schol ar s agr ee

t hat  st r eet  musi c i ans f ost er  gr eat er  soci al  i nt er act i on and

meani ngf ul  ar t i s t i c  encount er s.   See,  e. g. ,  Har vey A.

Si l ver gl at e and Dan Poul son,  Ki l l j oy Was Her e,  The Bost on

Phoeni x,  Sept ember  3,  2004,  at  1,  28 ( descr i bi ng t he posi t i ve

ef f ect  of  t he Cambr i dge,  Massachuset t s st r eet  per f or mi ng

or di nance on t he economy and communi t y)  ( at t ached as Exhi bi t  E) .

Not  onl y wi l l  t he publ i c i nt er est  not  be har med by ent r y of

a pr el i mi nar y i nj unct i on i n t hi s act i on,  but  t he r i ght s of  al l

member s of  t he publ i c wi l l  pr ot ect ed f r om f ur t her

unconst i t ut i onal  depr i vat i on by l aw enf or cement  of f i c i al s

enf or ci ng unconst i t ut i onal  l aws,  pol i c i es,  and cust oms.

                                                          
4The l at e Wi l l i am H.  Whyt e was a pi vot al  exper t  wi t ness i n t wo f eder al  cour t
cases r egar di ng st r eet  ent er t ai ner s,  Davenpor t  v.  Ci t y of  Al exandr i a,  Va. ,
748 F. 2d 208 ( 4t h Ci r .  1984)  and Fr i edr i ch v.  Ci t y of  Chi cago,  619 F. Supp.
1129 ( N. D. I l l .  1985) .   I n bot h cases,  t he c i t y  or di nances r est r i c t i ng st r eet
per f or mances wer e hel d unconst i t ut i onal .
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CONCLUSI ON

For  t he r easons set  f or t h above,  CAA and Mr .  Bai r d

r espect f ul l y r equest  t hat  t he Cour t  gr ant  a pr el i mi nar y

i nj unct i on t o pr event  addi t i onal  depr i vat i ons of  Pl ai nt i f f s ’

Fi r st  Amendment  r i ght s unt i l  a t r i al  on t he mer i t s,  and gr ant

CAA and Mr .  Bai r d such ot her  and f ur t her  r el i ef  as t hi s Cour t

deems j ust  and pr oper .

Dat ed:  Bost on,  Massachuset t s
  Sept ember  30,  2004
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