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MEMORANDUM | N SUPPCRT OF PLAI NTI FFS
MOTI ON_FOR A PRELI M NARY | NJUNCTI ON

For years, the City of Boston has been violating the
constitutional rights of plaintiffs Stephen H Baird and
Community Arts Advocates, Inc. (“CAA’) to exercise artistic
freedomin the parks and public spaces of Boston, and again
recently has violated their constitutional rights through
unl awf ul enforcenent actions. These actions deprive Plaintiffs
of their rights to play nusical instrunents, to perform and to
di splay and profit fromtheir art, w thout any rational or
conpel i ng reason

Wiile the City' s unconstitutional conduct began | ong ago,
the Gty s recent enforcenent actions and failure to rectify its
policies necessitate prelimnary relief. First, the Cty's
statutory schene is unconstitutional on its face. Boston
Muni ci pal Ordinance 8 16-12.24 vests all authority to regul ate
noi se-maki ng and the licensing of itinerant nusicians in the
Pol i ce Conm ssioner, who has articulated her authority in Police
Rul e 75, which broadly restricts nusicians’ ability to perform

Second, the City continues to delay Plaintiffs efforts to
resolve this dispute out of court. Plaintiffs CAA and M. Baird
nost recently attenpted to resolve the di spute about the
Ordi nance, Rule, and Police enforcenent out of court through

di scussions with the Cty and Police Departnent beginning in



April, 2004. Plaintiffs withheld filing a lawsuit in this

di spute for several nonths based on the belief that the Cty and
Pol i ce Departnment were commtted to reaching a constitutiona
resol ution.

Third, although the City s representatives have said that
the City had rescinded Police Rule 75, the City has declined to
provide any witten confirmation of the rescission or other
witten confirmation of the current state of the law. The
City's representatives did propose a replacenent Rule, but that
repl acenent Rul e reaches only the Boston Police Departnent and
does not address the unconstitutional enforcenent practices,
policies, and custons of other |aw enforcenent O ficers in the
Cty, including Park Rangers. The replacenent Rule also retains
broad restrictions on artists’ ability to perform vests
conplete discretion in the Police Conm ssioner, and fails to
address conpletely the rights of perfornmers other than those who
pl ay nusical instrunents.

Wiile the current state of the law in Boston is unknown in
vi ew of the supposed rescission of Police Rule 75, the Gty’s
conduct is clear. On July 18, 2004, after the City's alleged
and unsubstanti ated corrective action, a Ranger of the Boston
Par ks and Recreation Departnent informed M. Baird that he could
not performon the Boston Common. Plaintiffs filed their
conplaint on July 20, 2004, provided the Gty with a courtesy
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copy the next day, and when the matter was not resolved, served
the Gty on August 2, 2004. Yet further violations continue.

On August 27, 2004, M. Baird was approached again, this tine by
a Boston Municipal Police Oficer, and told that he was not
allowed to performin Dock Square.

To prevent any additional unconstitutional conduct,
Plaintiffs have an imedi ate need for a prelimnary injunction
against the City, its Police and Parks Departnents, officers and
agents to prevent additional deprivations of Plaintiffs' rights,
while the Court considers the nerits of CAA and M. Baird's
clainms that Boston Minicipal Odinance § 16-12.24, Boston Police
Rule 75 and the GCity’ s enforcenent practices, policies, and
custons violate the First and Fourteenth Amendnents to the
United States Constitution and the Constitution of the
Commonweal t h of Massachusetts.

l. FACTS

A Stephen H Baird's Constitutional
Rights Are Violated By The
City’'s Policies And Enforcenent Actions.

M. Baird is the Executive Director of CAA and a nusician
and perforner with over three decades of perfornmance experience.
M. Baird has perfornmed in the United States and internationally
including at the Kennedy Performng Arts Center and at over five
hundred col | ege canpuses, libraries, schools, parks, canps,

tel evision prograns, festivals, concerts and theaters. M.



Bai rd and his performances have been featured in Tine, Newsweek,

The Boston d obe, and The New York Ti nes. Decl arati on of

Stephen H Baird, 1Y 2, 3 (attached as Exhibit A).

M. Baird has been ordered nunerous tinmes by officers and
agents of the City to stop exercising his rights to play nusical
instruments, to perform or to solicit peacefully and receive
consideration for these activities in the public streets,
si dewal ks, grounds and parks of the City of Boston. The City’'s
violations of M. Baird' s rights have been recent, and frequent,
as foll ows:

1. June 19, 2004 I|Incident On Boston Common.

On June 19, 2004, M. Baird was entertaining a group of
passersby on the Boston Common by playing the hamered dul ci nmer
when he was approached by Boston Parks and Recreation Depart nment
Ranger 217. The Ranger told M. Baird that he was not all owed
to performmusic in the Boston Common, even though M. Baird
presented his Itinerant Misician License to the Ranger. The
Ranger initially stated that a permt was required fromthe
Par ks Departnent but |ater stated that the Parks Departnment wl|
not issue permts for performers. M. Baird then noved fromthe
| ocati on where he first encountered the Ranger so he could
continue his performance at another |ocation on the Conmon.

Baird Decl aration, 9 4.




2. July 18, 2004 I ncident On Boston Conmon.

On July 18, 2004, after the Police Departnent’s |awer had
assured M. Baird that the Police Departnent had revoked Police
Rul e 75 and that she had directed | aw enforcenent officers not
to enforce the Ordinance and Rule against artists, M. Baird was
again told he was not allowed to performnusic in the Boston
Common by Ranger 217. On this occasion, Stephen Baird was
entertaining a group of passersby by playing an acoustic guitar
and singing a ballad. The Ranger again stated that a permt was
required fromthe Parks Departnent and that M. Baird nust nove
off of the path and onto the grass. Ranger 217 called a Munted
Ranger to the scene and repeated his demand that M. Baird nove.

Baird Decl aration, 9 5.

3. August 27, 2004 |ncident On Dock Sqguare.

On August 27, 2004, three weeks after the Gty was served
with the Conplaint, M. Baird was told by an officer of the
Boston Munici pal Police that he is not allowed to performin the

shadow of Samuel Adans in Dock Square.! Baird Declaration, Y 6.

As a result of the chilling effect of the continuing threat

!samuel Adans was a chanpion of the right to express oneself through public
denonstration, songs and printed panphlets on the streets and public parks.
See, e.g., Paul Lewis, The Grand Incendiary, 91 (1973) (“A large crowd

par aded t hrough town, then gathered for a band concert, everyone sang the
“American Song of Liberty,’” to the tune of ‘God Save the King,  the new
lyrics being provided for the occasion by none other than Sam Adans. ")
(attached as Exhibit B).




of enforcenent, M. Baird is reluctant to performin the Gty of
Bost on and avoi ds venues in Boston that would be open to him
absent the City’'s unconstitutional |aws and conduct. Baird

Decl aration, § 7.

B. CAA' s Menbers’ Constitutiona
Rights Are Violated By The
City’s Policies And Enforcenent Actions.

CAA is a non-profit Massachusetts corporation dedicated to
expandi ng public awareness of, participation in and support of
the arts through performances and festivals, exhibits and
wor kshops, publicity, educational forums, non-profit arts
managenent consultation services, and col |l aborative projects.
CAA' s nenbers include nusicians, singers, actors, nmagicians,
puppeteers, portrait artists, and caricature artists, anong

others. Baird Declaration, { 3. CAA has capacity to sue for

violation of the Constitutional rights of its nenbers pursuant
to Federal Rule of Civil Procedure 17(b).?

Rosanna Lee Cohen, a CAA nenber, singer and guitar player
known by the nanme Rosanna Lee, has recorded two al buns and
performed in cities across the country. The response Ms. Lee
recei ved playing on the streets of Boston encouraged her to

pursue her mnusical career seriously. M. Lee recorded her first

2See Friends of the Earth v. Laidl aw Environnental Services, 528 U.S. 167, 181
(2000); Secretary of Maryland v. Joseph H. Minson Co., 467 U S. 947, 956-7
(1984).




al bumwi th a Boston producer who heard her playing on Newbury

Street. Declaration of Rosanna Lee, Y 2, 4, 5 (attached as

Exhibit C).

Ms. Lee has been ordered by officers of the City to stop
performng on the Cty' s sidewal ks. For exanple, in or about
August 2003, Ms. Lee was repeatedly required by officers of the
Boston Police Departnent to stop her performances on Newbury
Street, even though Ms. Lee presented the officers with her
Iti nerant Miusician License. M. Lee has since left the Cty to

pursue her career in California. Lee Declaration, Y 2, 6, 7, 8.

These incidents nmake clear that the Gty and its various
| aw enf orcenent agents have a long history of and present
i nvol venent in banning street performers fromexercising their
constitutional rights.
1. ARGUMENT
A A Prelimnary Injunction |Is Necessary
To Prevent Further Irreparable Harm

From The Gty s Enforcenent O Its
Unconstitutional Laws, Policies and Custons.

CAA and M. Baird are entitled to a prelimnary injunction
to prevent the Gty, during the pendency of this action, from
continuing to enforce its facially unconstitutional |aws,
policies and custons. |If the Gty is not enjoined, Plaintiffs
W ll continue to suffer irreparable harmfromthe enforcenent of

the Cty's unconstitutional |aws, policies and custons.



Courts within the First Crcuit evaluate requests for
prelimnary injunctive relief according to four criteria: (i)
the likelihood of success on the nerits, (ii) the potential for
irreparable harmif the injunction is denied, (iii) the bal ance
of relevant inpositions, i.e., the hardship to the nonnovant if
enjoined as contrasted with the hardship to the novant if no
injunction issues, and (iv) the effect (if any) of the court’s

ruling on the public interest. See Ross-Sinons of Warwi ck, Inc.

v. Baccarat, Inc., 102 F.3d 12, 15 (1st Cr. 1996). Al four

factors counsel in favor of granting prelimnary injunctive
relief here.

B. CAA And M. Baird Face Irreparable HarmIn
The Absence of |Immediate I njunctive Relief.

CAA and M. Baird face additional irreparable harmif this
Court declines to grant a prelimnary injunction. Despite the
pendency of this action, the Gty continues to enforce its
unconstitutional |aws, policies and custons, preventing M.
Baird fromperformng on the Boston Common and in Dock Square.
Accordingly, there is a significant potential that M. Baird and
CAA nenbers will be deprived of their First Arendnent rights if
the Gty is not enjoined.

The enforcenent of facially unconstitutional |aws resulting
in the loss of First Amendment freedons, for even mninm

periods of tine, unquestionably constitutes the type of

8



irreparabl e harm necessitating prelimnary injunctive relief.

See Elrod v. Burns, 427 U. S. 347, 373 (1976) (affirm ng

prelimnary injunctive relief enjoining threats of dism ssal for
failure to provide support for the enployer’s favored political

party); Donmbrowski v. Pfister, 380 U S. 479, 489 (1965)

(affirmng prelimnary injunctive relief enjoining enforcenent
and threats of prosecution for violation of a |law found to
facially violate the First and Fourteenth Anmendnents); see also

New York State Bar Assn. v. Reno, 999 F. Supp. 710 (N.D.N.Y.

1998) (affirmng prelimnary injunctive relief enjoining
enforcenent of a facially unconstitutional crimnal statute even
t hough the New York Attorney CGeneral stated the Departnent of
Justice would not enforce the statute and it was never applied).
The City’s unconstitutional |aws, practices, policies, and

custons have a chilling effect on First Anmendnent expression
even in the absence of a threat of prosecution. As the Suprene
Court noted in Elrod, the First Amendnment is inplicated whenever

free speech is “either threatened or in fact being inpaired at

the time the relief [is] sought.” 427 U S. at 373 (enphasis

added). See also New York State Bar Assn., 999 F. Supp. at 715

(“First Arendnent interests are fragile interests, and a person
who contenpl ates protected activity m ght be di scouraged by the

interroremeffect of the statute.”).



Based on recent events, there is a significant potenti al
that M. Baird and other Artists and Menbers of CAA once again
Wl be deprived of their First Anmendnent rights to performif
the Gty is not enjoined.

C. CAA And M. Baird Have A Substanti al

Li kel i hood OF Success On The Merits

O Their d ains Because The Ordi nance
And Rule Are Facially Unconstitutional.

CAA and M. Baird are likely to succeed on the nerits of
their clains that Boston Minicipal Odinance 8 16-12.24 and
Boston Police Rule 75 are unconstitutional in violation of the
Plaintiffs’ free speech and equal protection rights under the
First and Fourteenth Amendnents to the Constitution of the
United States and the Constitution of the Commonweal th of
Massachusetts. Whether the City' s recent enforcenent actions
are based on these provisions, or sone other rule or regulation,
those actions are unconstitutional because they are not content
neutral, are not narrowy tailored to serve a significant or
substanti al governnent interest, and do not |eave open anple
alternative channels for conmuni cation of the information

“Music, as a formof expression and conmuni cation, is

protected under the First Amendnent.” Casey v. City of Newport,

308 F.3d 106, 110 (1st Cr. 2002) (quoting Ward v. Rock Agai nst

Raci sm 491 U. S. 781, 790 (1989)). |In addition, performance

art, visual art and other forms of expression comruni cated

10



w t hout words by nenbers of CAA and others are al so protected
under the First Amendnent. See Casey, 308 F.3d at 110 (“[A]
narrow, succinctly articul able nessage is not a condition of
constitutional protection, which if confined to expressions
conveying a ‘particul ari zed nessage,’ woul d never reach the
unquesti onably shi el ded pai ntings of Jackson Poll ock, nusic of
Arnol d Schoenberg, or Jabberwocky verse of Lewis Carroll.”)

(quoting Hurley v. Irish-American Gay, Lesbian and Bi sexual

G oup of Boston, Inc., 515 U.S. 557, 569 (1995)); see also Bery

v. Cty of New York, 97 F.3d 689 (2d G r. 1996) (visual art).

To succeed on a First Anendnent chal lenge, a plaintiff nust
show that the tinme, place, or manner restriction on protected
expression is justified wthout reference to the content of the

regul ated speech. See Cark v. Comunity For Creative Non-

Violence, 468 U. S. 288, 293 (1984); Ward, 491 U S at 791. A
content-neutral time, place, or manner regul ation nust be
narromy tailored to serve a significant or substanti al
governnmental interest and nust | eave open anple alternative
channel s for communication of the information. See Cark, 468

U S at 293; Ward, 491 U S. at 799.

11



1. The Ordi nance and Rul e Are Not
Narrowy Tailored To Serve A Significant
O Substantial Governnent |nterest.

A restriction on speech is narrowy tailored if the
regulation is “not substantially broader than necessary to
achi eve the governnent’s interest.” Casey, 308 F.3d at 113
(di scussing Ward, 491 U.S. at 799). Judge Lipez’'s analysis of

the Ward standard in Casey enphasi zes that the court nust

consi der | ess-burdensone alternatives:

To be sure, this standard does not nean that a tine,
pl ace, or manner regul ation may burden substantially
nore speech than is necessary to further the
governnent’s legitinmate interests. Government may not
regul ate expression in such a manner that a
substantial portion of the burden on speech does not
serve to advance its goals. Casey, 308 F.3d at 112
(quoting Ward, 491 U S. at 799-800).

The chal | enged Ordi nance and Rul e are substantially broader
t han necessary to protect the public safety. Evaluating the
City of Alexandria, Virginia s public safety concerns, the
Fourth Grcuit held that there is “no safety interest
substantial enough to outweigh the plaintiff street nusician’s

First Amendnent interests.” Davenport v. Cty of Al exandria,

Va., 748 F.2d 208, 210 (4th Cr. 1984). In its evaluation, the
Court considered an array of public safety issues, including:
the rate of pedestrian traffic, the working popul ation
of office buildings, the volune of vehicular traffic,

the availability of vehicular parking, the typica
characteristics and historical patterns of audiences

12



for street performances, the conposition of the area
as to businesses, residences, and public buil dings,
the width of sidewal ks, the incidence of pedestrian
congestion at various tinmes, the projected devel opnent
of the district, and the availability of alternative
forunms for expression or alternative means of
regulating traffic flow Davenport, 748 F.2d at 210.

Boston Police Rule 75 prohibits all public perfornmance
wi t hi n Downt own Bost on® except between the hours of 6 P.M and 9
P.M and prohibits all public performance on Sundays. Boston
Police Rule 75 8 6. The First Crcuit found a simlar no-
singing restriction to “burden substantially nore speech than
necessary to achieve [the Cty's] interest in noise reduction.”

Casey, 308 F.3d at 120; see al so Davenport, 748 F.2d at 210

(public safety concerns held not substantial enough to outweigh
street mnusicians’ First Amendnent interests).

The Rul e also prohibit all performance within 300 feet of a
building following an order to desist by a Police Oficer or an
occupant, providing no guidelines to direct the judgnent of the
O ficer and no avenue for appeal for the nusician. Boston

Police Rule 75 8 6. See Shuttlesworth v. Birm ngham 394 U.S.

147, 150-151 (1969) (A content-neutral time, place, and manner
regul ati on nust not vest public officials with unbridled

di scretion over permtting decisions).

3“Downt own Boston” refers to the restricted performance territory defined by
Boston Police Rule 75 §8 6 and illustrated in the map that the Gty at |east
until recently distributed to Licensed Itinerant Misicians.

13



Only artists whose principal occupation is that of an
itinerant nusician may apply for an Itinerant Misician License.
Boston Police Rule 75 8 4. See Casey, 308 F.3d at 120. And a
female licensed itinerant nusician is not allowed to play on a
musi cal instrunment unless she is acconpanied by an adult nmale
l'icensed itinerant nusician. Boston Police Rule 75 § 8. See
Casey, 308 F.3d at 120.

Even if Police Rule 75 was sonehow recently rescinded,

Bost on Muni ci pal Ordi nance 8 16-12.24 standing on its own
unconstitutionally restricts the expressive activities of bell-
ringers and licensed itinerant nusicians. The Ordinance grants
the Police Comm ssioner conplete discretion to regul ate and
enforce regulations restricting nusicians’ conduct. The Suprene

Court held in Shuttlesworth that a public official nust not be

gi ven unbridled discretion over permtting decisions in a tine,
pl ace, or manner regulation. 394 U S. at 150-151.

In addition, the Ordinance is unconstitutionally vague.
First, the Ordinance permts only “nusicians” or “itinerant
musi ci ans” the right to nmake nusic or noise on the public
streets, but ignores and potentially limts the rights of other
artistic perforners to make nusic or noise. Next, the Odinance
di stingui shes the license requirenments for “nusicians” (who
apparently do not need a |icense to make nusic), from “itinerant
nmusi ci ans” (who nust obtain a license), yet provides no guidance

14



on what nakes a perforner a “nusician” versus an “itinerant
musi ci an.”

In short, the restrictions present in the Police Rule and
t he Ordi nance burden substantially nore speech than necessary to
achi eve any of the governnent’s interests.

2. The Ordi nance and Rule Do Not Leave Open

Anmpl e Alternative Channels For The Type
of Expressive Activity That |s Being Restricted.

A regul ation | eaves open anple alternative channels for the
type of expressive activity that is being restricted if “it does
not attenpt to ban any particular manner or type of expression
at a given place or tinme.” Ward, 491 U S. at 803.

Street artists seek to reach an audi ence that m ght not
choose to attend an organi zed or formal performance event or
that m ght feel excluded or alienated fromthese nore form

forunms. See Bery v. New York, 97 F.3d 689, 698 (2d G r. 1996).

The public expression of music and visual art is a form of
communi cati on between the artist and the public not possible in
encl osed, separated spaces. See Bery, 97 F.3d at 698.

Artists who are still developing their talent and their
career mght not be interested in reaching those nmenbers of the
public who attend concert halls or galleries. See Bery, 97 F.3d
at 698. For this reason and others, the street is the
bi rthpl ace and the nelting pot of many new genre of artistic

expression. See Matrovincenzo v. Gty of New York, 313

15



F. Supp. 2d 280 (S.D.N. Y. 2004) (graffiti art). Absent an
avail abl e public forum these artists and new artistic
expressions are silenced.

Street performng is a unique formof artistic expression
that can only take place in a public forum Street perfornmances
by artists Iike M. Baird and ot her nenbers of CAA generate
i ncone via donations and recordi ng sal es, provide opportunities
for future bookings, and allow the artists to try out materi al
before an audience. Artists restricted fromperformng on the
public streets and parks of the Gty have no alternative channel
of communi cation for their chosen expression.

3. The Ordi nance and Rule Are

Unconstitutional Restrictions
On The Content OF Speech.

A regulation is content-based if “the governnent has
adopted [the] regul ation of speech because of disagreenent with
the message it conveys.” Ward, 491 U. S at 791. Content-based
regul ations are subject to strict scrutiny and nust be shown to
be necessary to serve a conpelling state interest and be

narromy drawn to achieve that end. See Perry Educ. Ass’'n v.

Perry Local Educators’ Ass'n, 460 U.S. 37, 45 (1983).

Police Rule 75 is content-based because it denies nusicians
the right to solicit peacefully and receive consideration for
their performances. Boston Police Rule 75 8 11. Soliciting
contributions is expressive activity that is protected by the

16



First Amendnent. See Benefit v. City of Canbridge, 679 N E. 2d

184 (Mass. 1997) (citing Schaunburg v. Citizens for a Better

Env't, 444 U.S. 620 (1980)); see also Goldstein v. Town of

Nant ucket, 477 F.Supp. 606, 609 (D.Mass. 1979) (“The fact that
plaintiff accepts contributions of passersby during his public
performances ...does not dilute plaintiff’s protection of the
First Amendnent.”). No conpelling state interest warrants
prohibiting an artist’s peaceful solicitation.

The Ordi nance and Rul e al so are content-based because they
single out one type of expression—the use of nusical
instruments—for different treatnment than other forns of
expression that present the same governnent concerns. See,

e.g., Burk v. Augusta-R chnond County, 365 F.3d 1247, 1251 (11th

Cr. 2004) (holding content-based a regulation targeting

political expression). A lawis content-based if a significant
nunber of communications, raising the same problemthat the | aw
was enacted to solve, fall outside the aw s scope. See id. at

1252 (citing Hll v. Colorado, 530 U S. 703, 723 (2000)).

Speakers who use nusical instrunents fall wthin the scope of
the Rul e and Ordi nance, while others, such as singers, actors,
preachers, and political activists, who have the sane, or
perhaps a greater, inpact on governnment interests, fall outside
the scope of the Ordinance and Rule. See Burk, 365 F.3d at
1252. Because the Rule and O di nance di stingui sh anong speech

17



instances that are likely to raise the sanme concerns to which
the regul ations are addressed, they are not content-neutral
restrictions on the tine, place or manner of the speech. See
Burk, 365 F.3d at 1253.

D. The Bal ance OF Har dshi ps
Favors CAA And M. Baird.

The bal ance of harns weighs in favor of CAA and M. Baird.
As described above, CAA and M. Baird wll suffer irreparable
harmif the City is allowed to continue to enforce the facially
unconstitutional Odinance and Rule. Menbers of CAA and M.
Baird are harned each tinme their Constitutional freedons are
either threatened or in fact inpaired. See Elrod, 427 U S. at

373; Ross-Sinons, 102 F.3d at 19. There is no evidence that the

Cty will be harned by the issuance of a prelimnary injunction.

E. The Public Interest Supports
The Grant O A Prelimnary |njunction.

There is no public interest in allowing the Gty to
continue to enforce a facially unconstitutional O dinance and
Police Rule. To the contrary, nunerous courts have noted the
overriding public interest of ensuring all street artists and
all nodes and subjects of expression are sufficiently protected
by the First Amendnent. See Ward, 491 U.S. 781 (1989); Casey,
308 F.3d 106 (1st Gr. 2002); Bery, 97 F.3d 689 (2d G r. 1996);

Davenport, 748 F.2d 208 (4th G r. 1984); Friedrich v. Cty of

Chi cago, 619 F. Supp. 1129 (N.D.1l1l. 1985); and Goldstein v. Town
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of Nantucket, 477 F.Supp. 606 (D.Mass. 1979) (holding

unconstitutional the restrictions of a transient vendor byl aw as
applied to a street nusician).

In addition, street perforners and artists provide a public
anenity that enhances the character of a city for all its
i nhabi tants by encouraging potential custoners to linger while
t hey experience the performances of the street entertainers.

WlliamH Wyte, G ty: Rediscovering the Center 36 (1988)

(attached as Exhibit D).* Local residents and schol ars agree
that street nusicians foster greater social interaction and
meani ngful artistic encounters. See, e.g., Harvey A

Silverglate and Dan Poul son, Killjoy WAs Here, The Boston

Phoeni x, Septenber 3, 2004, at 1, 28 (describing the positive

effect of the Canbridge, Massachusetts street performng

ordi nance on the econony and conmmunity) (attached as Exhibit E)
Not only will the public interest not be harnmed by entry of

a prelimnary injunction in this action, but the rights of al

menbers of the public will protected fromfurther

unconstitutional deprivation by |aw enforcenent officials

enforcing unconstitutional |aws, policies, and custons.

“The late WlliamH Wiyte was a pivotal expert witness in two federal court
cases regarding street entertainers, Davenport v. City of Alexandria, Va.,
748 F.2d 208 (4th Cir. 1984) and Friedrich v. City of Chicago, 619 F. Supp.
1129 (N.D.IlII. 1985). |In both cases, the city ordinances restricting street
per f ormances were hel d unconstitutional.
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CONCLUSI ON
For the reasons set forth above, CAA and M. Baird
respectfully request that the Court grant a prelimnary
injunction to prevent additional deprivations of Plaintiffs’
First Amendnent rights until a trial on the nerits, and grant
CAA and M. Baird such other and further relief as this Court

deens just and proper.

Dat ed: Boston, Massachusetts
Sept enber 30, 2004
Respectful Iy subm tted,

PLAI NTI FFS
COVMUNI TY ARTS ADVOCATES, | NC.
and STEPHEN H. BAI RD

By their attorneys,

/s/ John J. Cotter

John J. Cotter (BBO¢ 554524)
Thomas A. Turano (BBO# 552168)
Jason A Duva (BBO# 640156)
Karen A. Schouten (BBO# 658141)
TESTA, HURW TZ & THI BEAULT, LLP
125 High Street

Hi gh Street Tower

Bost on, Massachusetts 02110

Tel ephone (617) 248-7000
Facsimle (617) 248-7100
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