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CITY OF BOSTON
LAW DEPARTMENT

City Hall, Room 615
Boston, MA 02201

MEeRITA A. HOPKINS
HOMAS M. MENING :
B Mayor Corporation Counsel

October 14, 2004

By Hand

Docket Clerk for the Heon. Nancy Gertner
United States District Court

For the District of Massachusetts

John Jogeph Moakley U.S. Courthouse

1 Courthouse Way

Boston, Massachusetts 02210

Re: Community Arts Advocates, et al., v. City of Boston
U.8.D.C., Civil Action No. 04-11618 NG

Dear Sir or Madam:

Enclosed please find Defendant City of Boston’s Oppogition to
Plaintiff’'s Motion for Preliminary Injuncticn. The City’'s Interxrnet
server is down today. Accordingly, I was unable to file the it
electronically pursuant to her Electronic Case Filing Order of
February 2, 2004. The City will file its opposition electronically
as soon as it is able. The City will fax its oppogition to the
plaintiffs this evening.

I apologize for the inconvenience. Please do not hesitate to
contact me should you have any gquestions or concerns.

Thomas R. Donochue
Agssistant Corporation Counsel
(617) €35-4039

Enclosures

cc: John Cotter, Esg. (Via Facsimile Only)

TEL.: (617) 635-4084 Fax: (617) 635-3199
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 04-11618 NG

COMMUNITY ARTS ADVOCATES
INC., ET AL.,
Plaintiffs,

V.

CITY OF BOSTON,
Defendant.

DEFENDANT CITY OF BOSTON’S OPPOSITION TO PLAINTIFFS' MOTION FOR
PRELIMINARY INJUNCTION

I. INTRODUCTION

The plaintiffs, Community Arts Advocates Inc. and Stephen
Baird (“the plaintiffs”) filed suit against the City of Roston
(“the City”), the Boston Police Department, Kathleen M. QO’Tocle,
in her official capacity as Police Commissioner, Boston Parks
and Recreation Department, and Antonia Pollack, in her capacity
as Parks and Recreation Department Commissioner, on July 20,
2004. On September 15, 2004, the plaintiffs filed an azzented
to stipulation of dismissal regarding the Boston Police
Department, the Boston Police Commissioner, the Boston Parks and
Recreation Department, and the Boston Parks and Recreation

Commissioner. The City is the only remaining defendant.
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The plaintiffs’ complaint alleges that Stephen ¥. Baird’'s
constitutional rights were violated on July 18, 2004 and June
19, 2004 when a Boston Parks Department Ranger told him that he
was not allowed to perform music in the Boston Common. The
plaintiffs’ complaint seeks declaratory relief. On September
30, 2004, the plaintiffs filed a motion for a preliminary
injunction, asking this Court to enjoin the City from enforcing
or attempting to enforce Boston Police Rule 75 or Boston

Municipal Ordinance 16-12.24.

The City opposes the plaintiffs’ motion for a preliminary
injunction for the following reasons: (1) Boston Police
Department Rule 75 of the 1950 Boston Police Department manual

has been rescinded and replaced by Rule 403, See Exhibit A; (2)

The plaintiffs have a low likelihood of success on the merits
because when viewed as a whole the City’s ordinances and rules
are facially constitutional; (3) The Plaintiffs will not suffer
an irreparable injury if the injunction is not granted; and (4)
Granting the injunctive relief sought would be contrary to the
public interest because it would undermine the City of Boston's

ability to regulate the public safety and welfare.
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II. ARGUMENT

A. The plaintiffs’ request for relief regarding Boston
Police Department Rule 75 is mocot as the rule has been
rescinded and replaced by Rule 403.

On September 30, 2004, Boston Police Commissioner Kathleen
M. O’Toole issued a Police Commissioner’'s Special Order
rescinding Police Rule 75 and enacting new Police Rule 403. Zee
Exhibit A. The Order, effective immediately, established Rule
403 which governs itinerant musicians and which supersedes all
previously issued rules, orders, and other directives on the
subject of itinerant musicians, including but not limited to
Rule 75 of the 1950 Boston Police Department manual. See
Exhibit A. Accordingly, the plaintiffs’ reguest for injunctive
relief regarding Rule 75 is moot.

B. The plaintiffs’ request for injunctive relief should

be denied.

1. Standard for injunctive relief.

A preliminary injunction is an extraordinary equitable
remedy, which requires the court to step in and grant relief
without the “usual careful procedures and litigation methods”
such ag discovery, evidentiary hearings, and the full and

complete briefing of the issues. Boston’s Children First v.

City of Boston, 62 F. Supp.z2d 247, 253 (D.Mass. 1859).

Therefore, for the court to grant the extraordinary remedy of

injunctive relief, the party seeking the preliminary injunctiocn
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must establish that: (1) there is a substantial likelihood of
success on the merits of the claim; (2) absent the injunction,
there is a significant risk of irreparable harm; (3) the balance
of hardships weighs in its favor; and (4) granting the
injunction will not harm the public interest. Lanier

Profesgional Services, Inc. v. Rigei, 182 F.3d 1, 4 (lst Cir.

1999) .

2. The plaintiffs have little likelihood of gsuccess
on the merits.

a. Standard for government restrictions con
speech,

The injunctive relief sought by the plaintiffs should not
be granted because they have little likelihood of success on the
merits. The United States Supreme Court has held that
government may impose reagonable restrictions on the time,
place, or manner of protected speech, even of speech in a public
forum, as long as regstrictions are justified without reference
to content of regulated speech, are narrowly tailored to sgerve
significant governmental interests, and leave open ample
alternative channels for communication of informatiomn. Ward v,

Rock Againsgst Racism, 491 U,.5. 781, 750 (1989).

P.B86-36
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b. The City’'s regulatory plan is content
neutral.

The City’s regulatory plan does not regulate speech based
on content. The principal inguiry in determining content
neutrality, in speech cases generally and in time, place or
manner cases in particular, is whether the government has
adopted a regulation of speech because of a disagreement with
the message it conveys. Ward 491 U.S. at 790, citing Clark v.

Community for Non-Vieolence, 468 U.S. 268, 285 (1984). See also

Hill v. Coloradeo, 530 U.S5. 703, 707 (2000). A regulation is

content based if it targetsg the message that is being
communicated. Government regulation of expressive activity is
content neutral =o long as it is "justified without reference to

the content of the regulated speech." Community for Creative

Non-Violence at 283.

The plaintiffs argue that the City’s ordinance is not
content neutral because it only requires musicians, rather than
other types of performers, to obtain licenses from the police
department teo perform in the streets. However, the Supreme
Court in the Waxd case upheld a challenge to a regulation that
applied to music only. The plaintiffs in Ward challenged New
York City's regulations concerning concerts at an open-air
concert arena in Central Park. The City regulations, among

other things, required all performances to uze the City's
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amplificatrion eguipment and to hire a certified szound engineer.
The plaintiffs brought suit after holding an event at the arena
with both speeches and musical performances. The Court noted
that the case "has been presented asgs one in which the
constitutional challenge is to the city's regulation of the
mugical aspects of the concert." The court then held that the
City’s regulations concerning mugical performances in the arena
were content neutral and narrowly tailored. Ward at 790,

(emphazis added)

Here, the City’'s justification for regulations concerning
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