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CITY OF BOSTON
LAW DEPARTMENT

City Hall, Room 615
Boston, MA 02201

MEeRITA A. HOPKINS
HOMAS M. MENING :
B Mayor Corporation Counsel

October 14, 2004

By Hand

Docket Clerk for the Heon. Nancy Gertner
United States District Court

For the District of Massachusetts

John Jogeph Moakley U.S. Courthouse

1 Courthouse Way

Boston, Massachusetts 02210

Re: Community Arts Advocates, et al., v. City of Boston
U.8.D.C., Civil Action No. 04-11618 NG

Dear Sir or Madam:

Enclosed please find Defendant City of Boston’s Oppogition to
Plaintiff’'s Motion for Preliminary Injuncticn. The City’'s Interxrnet
server is down today. Accordingly, I was unable to file the it
electronically pursuant to her Electronic Case Filing Order of
February 2, 2004. The City will file its opposition electronically
as soon as it is able. The City will fax its oppogition to the
plaintiffs this evening.

I apologize for the inconvenience. Please do not hesitate to
contact me should you have any gquestions or concerns.

Thomas R. Donochue
Agssistant Corporation Counsel
(617) €35-4039

Enclosures

cc: John Cotter, Esg. (Via Facsimile Only)

TEL.: (617) 635-4084 Fax: (617) 635-3199
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 04-11618 NG

COMMUNITY ARTS ADVOCATES
INC., ET AL.,
Plaintiffs,

V.

CITY OF BOSTON,
Defendant.

DEFENDANT CITY OF BOSTON’S OPPOSITION TO PLAINTIFFS' MOTION FOR
PRELIMINARY INJUNCTION

I. INTRODUCTION

The plaintiffs, Community Arts Advocates Inc. and Stephen
Baird (“the plaintiffs”) filed suit against the City of Roston
(“the City”), the Boston Police Department, Kathleen M. QO’Tocle,
in her official capacity as Police Commissioner, Boston Parks
and Recreation Department, and Antonia Pollack, in her capacity
as Parks and Recreation Department Commissioner, on July 20,
2004. On September 15, 2004, the plaintiffs filed an azzented
to stipulation of dismissal regarding the Boston Police
Department, the Boston Police Commissioner, the Boston Parks and
Recreation Department, and the Boston Parks and Recreation

Commissioner. The City is the only remaining defendant.
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The plaintiffs’ complaint alleges that Stephen ¥. Baird’'s
constitutional rights were violated on July 18, 2004 and June
19, 2004 when a Boston Parks Department Ranger told him that he
was not allowed to perform music in the Boston Common. The
plaintiffs’ complaint seeks declaratory relief. On September
30, 2004, the plaintiffs filed a motion for a preliminary
injunction, asking this Court to enjoin the City from enforcing
or attempting to enforce Boston Police Rule 75 or Boston

Municipal Ordinance 16-12.24.

The City opposes the plaintiffs’ motion for a preliminary
injunction for the following reasons: (1) Boston Police
Department Rule 75 of the 1950 Boston Police Department manual

has been rescinded and replaced by Rule 403, See Exhibit A; (2)

The plaintiffs have a low likelihood of success on the merits
because when viewed as a whole the City’s ordinances and rules
are facially constitutional; (3) The Plaintiffs will not suffer
an irreparable injury if the injunction is not granted; and (4)
Granting the injunctive relief sought would be contrary to the
public interest because it would undermine the City of Boston's

ability to regulate the public safety and welfare.
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II. ARGUMENT

A. The plaintiffs’ request for relief regarding Boston
Police Department Rule 75 is mocot as the rule has been
rescinded and replaced by Rule 403.

On September 30, 2004, Boston Police Commissioner Kathleen
M. O’Toole issued a Police Commissioner’'s Special Order
rescinding Police Rule 75 and enacting new Police Rule 403. Zee
Exhibit A. The Order, effective immediately, established Rule
403 which governs itinerant musicians and which supersedes all
previously issued rules, orders, and other directives on the
subject of itinerant musicians, including but not limited to
Rule 75 of the 1950 Boston Police Department manual. See
Exhibit A. Accordingly, the plaintiffs’ reguest for injunctive
relief regarding Rule 75 is moot.

B. The plaintiffs’ request for injunctive relief should

be denied.

1. Standard for injunctive relief.

A preliminary injunction is an extraordinary equitable
remedy, which requires the court to step in and grant relief
without the “usual careful procedures and litigation methods”
such ag discovery, evidentiary hearings, and the full and

complete briefing of the issues. Boston’s Children First v.

City of Boston, 62 F. Supp.z2d 247, 253 (D.Mass. 1859).

Therefore, for the court to grant the extraordinary remedy of

injunctive relief, the party seeking the preliminary injunctiocn
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must establish that: (1) there is a substantial likelihood of
success on the merits of the claim; (2) absent the injunction,
there is a significant risk of irreparable harm; (3) the balance
of hardships weighs in its favor; and (4) granting the
injunction will not harm the public interest. Lanier

Profesgional Services, Inc. v. Rigei, 182 F.3d 1, 4 (lst Cir.

1999) .

2. The plaintiffs have little likelihood of gsuccess
on the merits.

a. Standard for government restrictions con
speech,

The injunctive relief sought by the plaintiffs should not
be granted because they have little likelihood of success on the
merits. The United States Supreme Court has held that
government may impose reagonable restrictions on the time,
place, or manner of protected speech, even of speech in a public
forum, as long as regstrictions are justified without reference
to content of regulated speech, are narrowly tailored to sgerve
significant governmental interests, and leave open ample
alternative channels for communication of informatiomn. Ward v,

Rock Againsgst Racism, 491 U,.5. 781, 750 (1989).

P.B86-36
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b. The City’'s regulatory plan is content
neutral.

The City’s regulatory plan does not regulate speech based
on content. The principal inguiry in determining content
neutrality, in speech cases generally and in time, place or
manner cases in particular, is whether the government has
adopted a regulation of speech because of a disagreement with
the message it conveys. Ward 491 U.S. at 790, citing Clark v.

Community for Non-Vieolence, 468 U.S. 268, 285 (1984). See also

Hill v. Coloradeo, 530 U.S5. 703, 707 (2000). A regulation is

content based if it targetsg the message that is being
communicated. Government regulation of expressive activity is
content neutral =o long as it is "justified without reference to

the content of the regulated speech." Community for Creative

Non-Violence at 283.

The plaintiffs argue that the City’s ordinance is not
content neutral because it only requires musicians, rather than
other types of performers, to obtain licenses from the police
department teo perform in the streets. However, the Supreme
Court in the Waxd case upheld a challenge to a regulation that
applied to music only. The plaintiffs in Ward challenged New
York City's regulations concerning concerts at an open-air
concert arena in Central Park. The City regulations, among

other things, required all performances to uze the City's
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amplification equipment and to hire a certified sound engineer.
The plaintiffs brought suit after holding an event at the arena
with both speeches and musical performances. The Court noted
that the case "has been presented asgs one in which the
constitutional challenge is to the city's regulation of the
mugical aspects of the concert." The c¢ourt then held that the
City’s regulations concerning musical performances in the arena
were content neutral and narrowly tailored. Ward at 790,

(emphasiz added)

Here, the City’'s justification for regulations concerning
street musicians is unrelated to the content of speech. The
City’s regulations do not dictate the type of music that may be
performed or prevent particular political or artistic messages
from being conveyed by the musician. Under the City‘s
regulatory scheme, a musician is free to play whatever music

they wish to play.

c. The City’s regqulatory plan ig narrowly
tailored to serve an important government
interest.

The City’s regulatory plan concerning street mugicians is
narrowly tailored to serve the important government interest of
Protecting the public safety by (1) ensuring that residents and
pedestrians are not exposed to unreasonable noise level and (2)

ensuring that the public streets and sidewalks are not
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encumbered or blocked by an excessive number of performers or
crowds. The United States Supreme Court has acknowledged the
legitimate government interest in public safety and has stated
that it "is a traditional exercise of the States' police powers
to protect the health and safety of their citizenms.," Hill v.
Coloradeo, 530 U.S. 703, 715 707 (2000). Moreover, “it can no
longer be doubted that the government has substantial interest
in protecting itg citizens from unwelcome noige.” Ward at 796.
This interest is perhaps the greatest when the government seeks
to protect “the well being, tranguility, and privacy of the

home.” Ward at 796, c¢iting Frisby v. Schultz, 487 U.S, 474, 484

(1988). But it is by no meanz limited to that context - the
government may act to protect even such traditional public
forums as city streets and parks from excessive noise. See

Kovacs v. Cooper, 336 U.S. 77, 86-87 (1949),

The City’s regqulatory plan is narrowly tailored in time,
place and manner. In time and place, Boston Police Rule 403
only restricts mugicians from playing instruments between 9 p.m.
and 9 a.m, on Monday through Saturday and on Sunday within two
hundred feet of a place of worship where services are being held
or within five hundred feet of an educational building when
¢lasses are in seasion. Further, borh Roston Police Rule 403
and Ordinance 12-12.24 apply only to “streets,” not parks and

other public¢ buildings., See Exhibits A and B. The City of
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Boston Municipal Police, which have jurisdiction over City owned
properties such as City Hall Plaza and Dock Sguare, also follow

Boston Police Rule 403. See Exhibit E, Affidavit of Daniel P.

Lingkey.

In addition, to further the City’s purpose of ensuring
public safety, the City also hasgs Qrdinance 16-26 regqulating
unreasonable noise levels across the City. In time and manner,
Ordinance 16-26.1 only restricts noise in excess of 50 dBa
between the hours of 11:00 p.m. and 7:00 a.m. or in excesz of 70
dBa at all other times; or in the absence of an applicable noise
level standard, any noise plainly audible at a distance of three
hundred feet or in the cage of loud amplification devices or
similar equipment, noise plainly audible at a distance of one

hundred feet. See Exhibit C. This ordinance applies to all

types of amplified sound and is narrowly tailored to prevent

only sound that will unreasconably disturb residents of the City.

The City’s regulatory plan, as described above, leaves open
ample alternative channels for communication of information or
artistic expression if an itinerant musician is not granted a
license. Rule 403 and Ordinance 12-12.24 pertain to streets
only. This leaves numerous alternative channelsz for
communication, including the City‘s parks. The City‘s Parks and

Recreation Department has established rules that govern the
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public‘s use of the public parks. See Exhibits D and F,

Affidavit of Eugene Survillo. These regulations do not prevent
musicians from performing music in the City‘s parks at
reasonable hours.

The plaintiffs’ complaint and requegt for a preliminary
injunction only challenges Ordinance 16-12.24 and Rule 75, which

has been rescinded. 8See Exhibit A. Therefore, the Court need

only determine whether the ordinance isg constitutionally valid
on its face. When doing so, the ordinance must be construed in
light of and as part of the City’s entire regulatory plan
concerning street musicians. It is a well gettled canon of
construction that statutes which relate to the same subject
matter should be congidered together so that they will harmonize
with each other and be consistent with their general objective

scope. See Rathbun v, Autozone, In¢., 361 F.2d 62, &8 (lst Cir.

2004) . This canon of c¢onstruction, often referred to by the
catch phrase “in pari materia," does not necegsarily require
that the two statutes be enacted at the same time or even that

they refer to one another. Id. See also Burno v. Commigsioner

of Correcticon, 399 Mass, 111, 120 (13987) (*Where statuteg

concern the same subject matter and class of persons, they
should be construed together.”) Furthermore, "in evaluating a
facial challenge to a state law, a federal court must...

consider any limiting construction that a state court or
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enforcement agency has proffered." Hoffman Estates V. The

Flipside, Hoffman Egtates, Inc., 455 U.S. 489, 494 n. 5 (19282).

Here, the City’s rules and ordinances together make up a
regulatory plan designed to allow free expression while at the
same time protecting pedestrians and residents from unreasonable
noise levels as well ag ensuring the free flow of foot and

automotive traffi¢ on the city streets and in the city parks.

Contrary to the plaintiffs’ assertion, the City’s
regqulatory scheme does not give unbridled discretion to city

officials. 8ee Lakewood v. Plain Dealer Publighing Co., 486

U.S. 750, 769-772 (1988). First, the plaintiff claims that the
ordinance somehow gives the Police Department undue discretion
because it does not define the difference between a musician and
itinerant musician. According to the definition of the word
itinerant, an itinerant musician iz one who travels from place
to place. Therefore, it is clear on its face that the ordinance
requires any musician who travels from place to place on the
streets of Boston to first get a license from the Boston Police

Department.

Second, the ordinance does not grant the Police
Commissioner unbridled discretion because there is an
administrative and judicial appeal process provided if a license

is denied. Boston Police Rule 403 provides for a hearing

10

P.12-36
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regarding a suspension or revocation of an itinerant musician
license and provides for judicial review for any applicant or
license holder aggrieved by a denial, revocation or suspension

of a license. See Exhibit A. The City notes that while the

plaintiffs c¢laim the City ordinance is constitutionally invalid
onn its face, the plaintiffs do not allege that any person has
ever been denied an itinerant musgicians license by the Boston

Police Department.

3. The plaintiff will suffer no harm as a result of
the City’s ordinances and rules, let alone the
significant risk of irreparable harm necessary te

meet itz burden.

This Court must find a cognizable threat of irreparable
harm as an essential prerequigite to the iasuance of a

preliminary injunction. See Ralph v. Lucent Technologies, Inc.,

135 F.3d 166, 170 (1lst Cir. 1998). Although there is no
mechanical test that permits a court to make an exact
calculation of the quantum of harm that will suffice to justify
interim injunctive relief, the plaintiffs’ showing must
nevertheless possess some substance; a preliminary injunction is
not warranted by tenuoug or overly speculative forecast of

anticipated harm, Rogs-Simon of Warwick, Imnc. v. Baccarat,

Inc., 102 F.3d 12, 19 (lst Cir. 1996), Further, a preliminary
injunction cannot isgsue ag a remedy of past harmg, but instead

must be forward looking. See Comfort v. Lynn Sch. Comm., 100 F.

1l

P.13-36



OCT-14-2864 18:21 CITY OF BOSTOM 617 635 2812 P.14-36

Supp. 2d 57, 64 (D. Mass. 2000), citing Los Angeles v. Lyons,

461 U.S. 95, 103 (1983) (“past wrongs in themgelves do not
amount to that real and immediate threat of injury necessary to
make out a case or controversy”).

Here, the plaintiffs have not satisfied their burden to
show that they will auffer an immediate threat of irreparable
harm unless this court grants an injunction. PFirst, as stated
above, Police Rule 75 has been rescinded and has bheen replaced
with Peolice Rule 403. The plaintiffs’ constitutional rights will
not be harmed in the future because City of Boston Ordinance 12-
12.24, and Boston Police Rule 403 are content neutral,
reagonable restrictions on the time, place and manner of
performing music on the streets of Boston. Further, neither
City of Boston Ordinance 12-12.24 nor Police Rule 403 prevent
the plaintiffs from performing in City of Boston Parks.

Moreover, as discussed above, under the City of Boston
regulatory structure concerning street musiciana, the plaintiffs
have multiple avenues to perform music in public forums.
Notably, the Plaintiffs‘ have not cited to any occasion where a
musician has been denied an itinerant musicians license by the
Boston Police Department. Even if a musician were denied a
licenge te play in the streets of Boston by the Boston Police
Department, this denial would not prevent them from performing

in the parks of Boston, including The Boston Common, a highly

12
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trafficked public forum. Additionally, none of the regulations
governing itinerant musicians prevent musicians from playing a
certain type of music or conveying a particular message through
their music. The applicable regulations also do not
unreasonably restrict the timesg that musicians may play or the
locations where they may play.

4, The balancing of hardships weigha in favor of the

City and granting the injunction will harm the
public interest.

The Court must weigh the balance of hardships and consider
whether the proposed injunction would harm the public interest.

Lanier Professional Services, Inc. v. Riceci, 192 F.3d 1, 4 (1st

Cir. 1929). Because the City‘s rules and ordinances concerning
atreet musicians are constitutional on their face, no hardship
iz imposged on the plaintiffs by the denial of an injunction.
Further, because the regulaticons as they stand provide abundant
opportunity for artistic expression acrosa the City, the
plaintiffs will not be prevented from performing if an
injunction does not issue,

The City and the pubklic, however, would be harmed if the
City were prevented from maintaining its current regulatory
structure concerning street musicians. Ag discussed above, the
purpose of the City’s rules and regulations is to ensure that

the residents of the City are not exposed to excessive noise and

13
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to ensure that the City streets and sidewalks maintain a safe
flow of traffic. Thig Court should not overlook the interest
of City residents, some of them “unwilling listeners” to be
protected from speech with unduly impinges on their rights to be

“left alone.” See Hill, 503 U.s. at 716.

IIT. CONCLUSION
For the foregoing reasons, the defendant, City of Boston

requests that the plaintiffs’ Motion for Preliminary Injunction

be DENIED.

Regpectfully submitted,
DEFENDANT, CITY OF BOSTON
Merita A. Hopkins
Corporation Counsel

By its attorneya:

/s Thomas R. Donchue

Wendy Plotkin, BBO# 647716
Thomas R. Donohue, BRO# 643483
Rssigtant Corporation Counsel
City of Boston Law Department
Room 615, City Hall

Boston, MA 02201

(617) 635-2902 - Plotkin

(617) 635-4039 - Donohue

14
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EXHIBIT A
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Police Commissioner’s Special Order
Number: SO 04-o038

DEPARTMENT Post/Mention: Indefinite

SUBJECT: RULE 403, ITINERANT MUSICIANS

Effective immediately, the attached Rule, Rule 403, Itinerant Musicians, is hereby

established and issued, superseding all previously issued rules, orders, and other directives on
this subject.

Commanding Officers shall ensure that this order and the attached Rule are posted on
Department bulletin boards until Rule 403, has been issued to each member of the Department.

/ e
Yot Q. 7ok
Kathleen M. O'Toole
Police Commissioner
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OCT-14-28R84 18:22 CITY OF BOSTOMN
BOSTON POLICE DEPARTMENT RULES & PROCEDURES
RULE 403
September 30, 2004

REGULATIONS REGARDING ITINERANT MUSICYANS

Sec. 1 GENERAL CONSIDERATIONS: This rule establishes Boston Police Department
regulations for the licensing of itinerant musicians. Iis provisions are effective immediately,
replacing Rule 75 of the 1950 Boston Police Department manual, and superseding all previously
issued bulletins, orders and regulations concerning itinerant musicians.

Sec, 2 GENERAL REQUIREMENTS: The Police Commissioner may grant licenses to play
musical instruments on the streets, pursuant to law. It shall be lawful for licensed itinerant
musicians to play music during reasonable hours in all parts of the City, except in those parts
designated as the business section or restricted territories as defined in section 4 and 5 of this
rule, whercin the conditions and restrictions- provided in section 4 and 5 shall apply, provided
that they do so in conformity with the laws of the Commonwealth and the Ordinances and
regulations of the City.

A person desiring a license as an itinerant musician shall file an application at the Licensing Unit
at Boston Police Headquarters including his/her name, address and such other information as
may be required. All licensed itinerant musicians are required to notify the Boston Police
Department in writing of any change of address or phone number. Applications for new licenses
should be filed at least thirty days before the expiration of such licenses. All individual itinerant
musicians® licenses shall expire annually on the 1 day of September.

Licensed itinerant musicians shall have his/her license with him/her at all times while performing
and shall exhibit the same at the request of any police officer.

Parades or demonstrations that have been lawfully authorized by the City Transportation
Department, and the musicians forming parts of such parades or demonstrations, are not required
to be licensed individually by the Police Commissioner,

Sec.3 FEES: The Licensing Unit shall assess processing fees for the licensing of itinerant
musicians, as follows:

Individual . ....... $  60.00 Renewal September 1
Sound truck . . . ... $  10.00 for specified period
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Sec. 4 SOUND TRUCKS: The police commissioner Mmay grant a license to operate a sound
truck in the streets at specified times and places. The name of the operator or the person who is
to be in charge of the sound truck and the Proposed time and place shall be given in the
application. A license, when granted and in use, shall be held ready by the operator or person in
charge for inspection by any police officer. It is further ordered that when = police officer
notifies the operator or person in charge of a sound truck of a violation of any statute, ordinance
or lawful regulation, they shall at once cease to play and shall not again play unless notified by
the same police officer that the violations have been discontinued.

Sec. 5 TIME RESTRICTIONS: No licensed itinerant musician shall play on a musical
instrument, and no person can operate a sound truck, on any public street in any part of the city
between 9 p.m. and 9 a.m. on Monday throu gh Saturday, nor on Sunday within two hundred feet
of a place of worship where services are being held, nor within five hundred feet of an
éducational building when classes are being held,

Sec, 6 CONDUCT: Licensed itinerant musicians are forbidden from ringing doorbells, knock
on doors, or enter stores or buildings for the purpose of soliciting money, A licensed itinerant
musician shall not permit a musical instrument owned or controlled by him to be used in a street
or to be taken info a street for use in violation of any of the provisions of thig rule, laws of the
Commonwealth, or ordinances or regulations of the City. He shall not carry and shali nat display
any advertisement or special appeal for money, unless licensed to do so pursuant to Boston
Police Department Rule 401 (Hawkers and Peddlers).

Sec. 7 SUSPENSION, REVOCATION, PENALTY: Violations of this rule may result in the
suspension, revocation, or non-renewal of the license. Written notice of alleged violations shall
be provided and a hearing shall be conducted by the police commissioner’s designee. All
decisions by the police commissioner regarding a suspension or revocation of an itinerant
musician license will issue within 30 days and shall be final,

Any applicant or license holder aggrieved by a denial, tevocation or suspension of itinerant
musician’s license may file a petition to obtain Judicial review pursuant to G.L. ¢. 30A. A justice
of such court, after a hearing, may direct that a license be issued or reinstated to the petitioner if
such justice finds that there was no reasonable ground for denying, suspending, or tevoking such
license.

Any person violating any of the provisions of this section shall be liable to a fine not exceeding
twenty dollars for each offense. Repeated violations may result in the denial of license renewal.
(C. 30, 5. 102, Rey. Ords. of 1947)

Ay pup— Y
]{;%%-1 CO.;M—’&
Kathleen M, O’ Toole
Police Commissioner
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EXHIBIT B
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16-12

16-12.15 Throwing or Shooting on Streets.

No person shall, in any street, play ball, throw
stones, snow balls, or other missiles, or shoot with or
use 2 bow and arrow or sling.

(CBC 1975 Ord. T14 § 299) Penalty, see subsection
16-23.6

16-12.16 Removal of Snow and Ice.

No owner or tenant of an estate abutting on a
sidewalk shall place or suffer to remain for more than
three (3) hours between sunrise and sunset, any snow
upon such sidewalk, or any ice upon such sidewalk
unless such ice is made even and covered with sand or
sawdust or other appropriate material to prevent
slipping: nor shall any person remave any ice ar snow
from privately owned property and place it upon any
sidewalk or roadway of any street.

(CBC 1975 Ord. T14 § 300; Oxd. 1991 c. 5 § 30;
Ord. 1994 ¢. 2 § 1) Penalty, see subsection 16-32.1,
16-32.6

16-12.17 Reserved,

(CBC 1975 Ord. T14 § 301; Ord, 1985¢.9 § 1,
Recodified in Chapter XXIII by Ord. 1991 ¢. 5 § 28)
Penalty, see subsection 16-32.1, 16-32.6

16-12.18 Reserved,

(CBC 1975 Ord. T14 § 302; Ord. 1985¢c. 9§ 2;
Recodified in Chapter XXIII by Ord. 1991 ¢. 5 § 28)
Penaity, see subsection 16-32.1, 16-32.6

16-12.19 Cutting of Grass.

No person in control of any estate abutting on a
sidewalk shall knowingly suffer 0 remain uncut any
overgrowth of grass planted therein by the City.
(CBC 1575 Ord. T14 § 303) Penalty, see subsection
16-32.1, 16-32.6

16-12.20 Reserved.

(CBC 1975 Ord. T14 § 304; Repealed by Ord.
1991 ¢. 5 § 31) Penalty, see subsection 16-32.6

16-12.21 Reserved.

(CBC 1975 Ord. T14 § 305; Repealed by Ord.
1991 ¢. 5 § 32) Penalty, see subsection 16-32.6

1613
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16-12

16-12.22 Reserved.

(CBC 1975 Ord. T14 § 306; Repealed by Ord,
1991 ¢, 5 § 33) Penalty, see subsection 16-32.6

16-12.23 Reserved.

(CBC 1975 Ord. Ti4 § 307; Repealed by Ord.
1991 c. 5 § 34) Penalty, see subsection 16-32.6

16-12.24 Bells and Noise-Making
Instruments.

No person, other than musicians in a lawful
parade or procession or idnerant musicians licensed
thereto by the Police Comumussioner shall, in any
street, except as a warning of danger, fing or cause to
be rung any bell, or use or cause to be used any
musical or noise-making instrument.

(CBC 1975 Ord. T14 § 308)

16-12.25 Unlawful Gaies,

No person shall expose in any strest any table or
device of any kind intended for playing a game of
hazard or chance; and no person shall play any such
game or any other unlawful game in any street.
(CBC 1975 Ord. T14 § 309)

16-12.26 Protection of Trees, Lamp-Post and
Hydrants,

No person shall climb, or tie a horse or other
apimal to, a tree, lamp-post, or hydrant in any street;
or attach a wire to a tree belonging to the City or in a
street, except by bending wire around a part of the
tree over blocks painted substantially the color of the
tree and so placed as to protect the tree from injury.
(CBC 1975 Ord. T14 § 310)

16-12.27 Abusive Langnage; Soliciting in
Streets.

No person shall, in any street or other public
place, accost or address another persen with profane
or obscene language; nor shall any person in a street
solicit another person to engage in an unlawful sexual
act,

(CBC 1975 Ord. T14 § 311) Penalty, see subsection
16-32.1
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post, pole, fence, tree, wall, building or other
strucnire in the City, beyond thirty (30) days afier the
election in which he was a candidate, without having
previously obtained the writter: consent of the person
having possession of such post, pole, fence, wee, wall,
building or other structure,

(CBC 19750rd. T14 § 349) Penalty, see subsection
16-32.6

16-23.3 Posting in Public Places.

No person shall, without the consent of the
Mayor, post up, or affix in any manner, or paint,
print, or write, or cause to be painted, printed, or
written, a notice, advertisement, or bill, upon a
curbstone, sidewalk, tree, telegraph-pole, lamp-post or
hydrant, in a street or public place, or upon a walk,
fence, or building belonging to the City,

(CBC 1975 Ord. T14 § 350) Penalty, see subsection
16-32.6

16-23.4 Reserved.

(CBC 1975 Ord. T14 § 351; Recodified by Ord.
1991 c.5 § 41) Penalty, see subsection 16-32.6

16-24  JUNK AND SECOND-HAND
ARTICLES.

16-24.1 Business Hours.

No person keeping a shop for the purchase, sale,
or barter of junk, old metals, or second-hand articles
shall purchase any of the aforesaid articles or have his
shop open for the transaction of business, except
berween sunrise and 9:00 p.m. of any week day
except Saturday, on which day such shop may be kept
open, and such articles purchased, from sunrise until
10:00 p.m. ; and no such person or junk collector shall
directly ot indirectly either purchase or receive by
way of barter or exchange any junk, old metals, or
second-hand articles from a minor or apprentice,
knowing or having reason to believe him to be such.
(CBC 1975 Ord. T14 § 352)

1623

MATERIAL.
16-25.1 Fine for Selling,

Whoever sells, or distributes, or imports, or
loans, or possesses with the intent to sell, or exhibits,
prints, or publishes for the purpose of selling or
distributing a book, pamphlet, ballad, printed paper,
phonographic record, print, picture, figure, image, or
description which depicts or describes:

a. Patently offensive represemtations or
descriptions of ultimate sexual acts, normal or
perverted, actual or simulated, or

b. Patently offensive representations or
descriptions of masturbation, excretory functions,
lewd exhibition of the genitals, shall be subject to a
fine of fifty ($50.00) dollars for each day on which
such violation occurs or during which such violation
continues.

[This ordinance was passed in 1973, under the
guidelines established in Miller v. California, 441
U.S. 925, 37 L. Ed 2d 419, (June 21, 1973).]

(CBC 1975 Ord. T14 § 353

16-26 UNREASONABLE NOISE.
16-26.1 General Prohibition and
Definitions.

No person shall make or cause t0 be made any
unreasonable or excessive moise in the City, by
whatever means or from whatever means or from
whatever source.

As used herein, the following terms shall have the
tollowing meanings:

a. dBa shall mean A-weighted sound level in
decibels, as measured by a general purpose sound
level meter complying with the provisions of the
American National Standards Institute, “Specifications
for Sound Level Meters (ANSI §1.4 1971)", properly
calibrated, and operated on the “A" weighting
network.
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b.  Loud amplification device or similar
equipment shall mean a radio, television, phonograph,
stereo, record player, tape player, cassette player,
compact disc player, loud speaker, or sound amplifier
which is operated in such a mammer that it creates
unreasonable Or excessive noise.

¢. Unreasonable or excessive noise shall mean

1. Noise measured in excess of 50 dBa
between the hours of 11:00 p.m. and 7:00 a.m., or in
excess of 70 dBa at all other hours; or

2. In the absence of an applicable noise
level standard or regulaton of the Air Pollution
Conirol Commission, any noise plainly audible at a
distance of three hundred (300') feet or, in the cage of
loud amplification devices or similar equipment, noise
plainly audible at a distance of one hundred (100') feet
from its source by a person of normal hearing.

(Ord. 714 § 354; Ord. 1991 c. 4 § 1) Penalty, see
subsection 16-32.6

16-26.2 Unreasonable Noise-Making
Automobile Safety Devices.

The use, maintenance, installation or keeping of
any device whose purpose it is to protect an owner's
vehicle from damage and/or theft through the
mechanical creation of a noise of sufficient magnitede
to be plainly audible at a distance of two hundred
(200") feet from such device which does not
automnatically terminate any such noise within five (5)
minutes shall be unlawful. Penalty for violation of this
section shall be a fine of fifty ($50.00) dollars. This
section shall be deemed 2 part of the Environment
Zrotection OQrdinances, so called, and shall be
enforced pursuant to the provisions of Chapter 40,
nection 21D of the General Laws.

{Ord, 1984 ¢. 4; [354a]) Penalty, see subsection
1H6-32.6

16-26.3 Unreasonable Noise From
Automobile Safety Devices,

The use of any device whose purpose it is o
rotect an owner's vehicle from damage and/or theft
‘irough the mechanical creation of a noise of
sufficient magnitude to be plainly audible at a distance
of two hundred (200'} feet from such device which

CITY OF BOSTOM
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does not automatically terminate any such noise within
five (5) minutes shall be declared an unlawful use of
a noise making instrument, The penalty for violation
of this ordinance shall be fifty ($50.00) dollars and
shall be in compliance with the provisions of Chapter
40, Section 21D of the General Laws. This section
shall be deemed a part of the Environment Protection
Ordinances, so called,

(Ord. 1984 c. 5 § 1 [354b]) Penalty, see subsection
16-32.6

16-26.4 Regulation of Constructiop Hours.

No erection, demolition, alteration, or repair of
anty building and excavation in regard thereto, except
between the hours of 7:00 a.m. and 6:00 p.m., on
weekdays or except in the interest of public safety or
welfare, upon the issuance of and pursuant to 2 permit
from the Commissioner, Inspectional Services
Department, which permit may be renewed for one or
more periods of not exceeding one week each.

(Ord. 1984 ¢.10 § 1 [354c]; Ord. 1991 c. 5 § 38)
Penalty, see subsection 16-32.6
Editor's Note:
The Building Department and the Housing
Inspecrion Department were abolished and all
powers and duties transferred to the Inspectional
Services Depantment by Ch. 19 of the
Ordinances of 1981 (Section 9.9 of this Code).

16-26.5 Noise Levels at Residential Lot
Lines.

It shall be unlawful for any person except in
emergencies by Public Utility Companies to operate
any construction device(s), including but not limited to
impact devices, on any construction site if the
operation of such device(s) emits noise, measured at
the lot line of a residential lot in excess of 50 dBa
between the hours of 6:00 p.m, and 7:00 a.m.

((grd. 1985 c. 3 § 1 [354d] ) Penalty, see subsection
16-32.6

16-26.6 Disturbing the Peace.

It shall be unlawful for any person or persons in
a residential area within the City of Boston to disturb
the peace by causing or allowing o be made any
unreasonable or excessive noise, including bur not
limited to such noise resulting from the operation of

1624
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any radio, phonograph or sound related producing
device or insyument, or from the playing of any band
or orchestra, or from the use of any device to amplify
the aforesaid noise, or from the making of excessive
outcries, exclamarions, ar loud singing or any other
axcessive noise by a person or group of persons, or
from the use of any device to amplify such noise
provided, however, that any performance, concert,
establishment, band, group or person who has
received and maintaing a valid license or permit from
any department, board or commission of the City of
Boston authorized 1o issue such license or permit shall
be exempt from the provisions of this section.
Unreasonable or excessive noise shall be defined as
noise measured in excess of 50 dBa between the hours
of 11:00 p.mn. and 7:00 a.m. or in excess of 70 dBa at
all other hours when measured not closer than the lot
line of a residental lot or from the nearest affected
dwelling unit. The twerm JdBa shail mean the
A-weighted sound level in decibels, as measured by a
general purpose sound level meter complying with the
provisions of the American National Standards
Instimte, “Specifications for Sound Level Meters
(ANSI 51.4 1971)", properly calibrated, and operated
on the “A™ weilghting network,

Any person aggrieved by such disturbance of the

peace may complain to the police about such
unreasonable or excessive noise. The police, in
response to each complaint, shall verify by use of the
sound level meter described herein thai the noise
complained of does exceed the limit described herein
and if so, may thereupon arrest and/or make
application in the appropriar court for issuance of a
criminal complaint for violation of M.G.L. ¢. 272, S.
53, which sets forth the penalties for disturbing the
peace.

(Ord. 1986 c.19 §§ 1, 2 [354¢]; Ord. 1991 ¢. 4 § 2)
Penaity, see subsection 16-32.6

16-26.7 Prohibition Against Loud
Amplification Devices in Motor
Vehicles.

It shall be unlawful for any person int any area of
the City to operate a loud amplification device or
similar equipment, as defined in subsection 16-26.1,
in or on a motor vehicle which is either moving or
standing in a public way.
(Ord. 1991 c. 4 § 3)
16-26.11, 16-32.6

Penalty, see subsection

1625
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16-26.8 Prohibition Against Loud
Amplification Devices in Public
Ways or Places,

It shall be unlawful for any person in any area of
the City to operate a loud amplification device or
similar equipment, as defined in subsection 16-26.1,
in a public way or in any other public place.

(Ord. 1991 c. 4 § 3) |Penalty, see subsection
16-26.11, 16-32.6

16-26.9 Prohibition Against Loud
Amplification Devices in or on
Residential Premises.

It shall be unlawful for any person in any area of
the City to operate a loud amplification device or
similar equipment, as defined in subsection 16-26.1,
in a dwelling house or on the land or other premises of
such dwelling house.
(Ord. 1991 c. 4 § 3)
16-26.11, 16-32.6

Penalty, see subsection

16-26.10 Enforcement.

Subsections 16-26.7, 16-26.8, or 16-26.9 may be
enforced by any police officer, any special police
officer designated by the Comumissioner to do so, by
any designee of the Air Pollution Control Commission
or of the Board of Health and Hospitals or of the
Comumissioner of Inspectional Services. The Housing
Court may enjoin violation of these subsections.
(Ord. 1991¢c. 4 §3; Ord. 1995¢. 5)

16-26.11 Penalties,

a. Any person who violates subsections
16-26.7, 16-26.8, or 16-26.9 shall for the first offense
be fined thirty ($30.00) dollars. The enforcing person
shall make a record of the complaint, such record to
include the following information (to the extent that it
is available), name and address of person violating;
name aod address of landlord, if applicable; date;
time; motor vehicle registration number, if applicable;
and location of the violation. If the violator refuses to
give the above-noted information or if any information
proves false, said person shall be punished by a fine of
an additional fifty ($50.00) dollars. The enforcing
person shall give the violator a notice of the violaton
and fine, and the violation and fine may be disposed of
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Parks Commission Rules

REVISED 4/05/02

THE COMMONWEALTH OF MASSACHUSETTS
CITY OF BOSTON

RULES OF THE BOSTON PARKS AND RECREATION COMMISSION
RELATIVE TO THE USE OF THE PUBLIC PARKS AND OTHER PUBLIC PLACES (INCLUDING
BOUNDARY ROADS AND PARKWAYS) UNDER ITS CONTROL

SECTION 1. Na person shall, in any public park (including any boundary road thereof), or other public
place (including any parkway) under the control of the Parks and Recreation Commission.
(a) abuse or annoy another; or
(b) beg or canvass for alms; or
() break any bottle or other article of glass: or
(d) drop or place and suffer to remain, excepl in a receptacle provided for the

purpose, any bottle, can, paper or other thing, or

(&) make any public specch or distribute free or for a price any printed matter in the
Public Garden or in, or within twenty-five feet of the Frog Pond in the Boston
Common or in such portions of the public parks and other public places under
the control of the Parks and Recreation Commission as are from time to time
spectally set apart for the playing of games and athletic contests, or

@ enter, or remain in, any public park between the hours of 11:30
p-m. and 6:00 a.mn. on any day except for the purpose of going
through such park on the walks or malls thereof unless specific
request is made for a particular facility, written to the
Commissioner, and brought before the Commission and approved.
The Parks Commissioner can postpone or cancel events due to
inclement weather or public safety.

@ Have in his or her possession any intoxicating liquor.
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No person shail, in any public park (including any boundary road thereof), or other public
place (including any parkway) under the contro) of the Parks and Recreation
Cormntnission, except under the auspices of public authority;

(a) sit, stand or lie upon, or ¢limb upon or over, any balustrade, railing, fence, wall,
roof, statue, monument, fountain, bush or tree; or

(b) 20 under any balustrade, railing or fence, or

(c) stand or lie upon any seat; or

() 20 upon any flower bed or cultivated area; or

() dig up, cut, break, remove, deface, defile, or take any tree, bush, plant, turf,

rock, gravel, building, struture, fence, railing, sign or other thing connected
with such park of place; or

N disturb any bird’s nest or eggs; or

[ty injure or have possession of any wild animal or bird; or

(h) $et any trap or snare, or

(i) throw any stone or other missile; or

() drop or place and suffer to remain a lightad match, cigarette, cigar or other
burning substance; or

(k) have or discharge any firecracker or fireworks; or

(D discharge any firearm or destructive weapon; or

(m) have in any such park or place, except a boundary road or parkway on which
there are dwellings, any firsarm or destructive weapon; or

(n) £o on foot on any drive or bridle path except to go directly across from the walk
to another; or

(0) sit, stand or lie upon lawn arcas in the Public Garden except such lawn areas
designated as siting areas.
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SECTION 3. No person shall, in any publjc park (including any boundary road thereot), or other public
place (including any parkway) under the control of the Parks and Recreation
Cornmission, cxcept under the auspices of public authority or it a place especially set
apart for the purpose by the Parks and Recreation Commission:

(a) have or allow any animal, except a dog on a leash no longer than eight feet, or
cat under proper control; or walk a dog in a designated Dog Free Zone; or

{b) have, ride, or drive any vehicle except a wheelchair, baby carriage or other like
vehicle; or

() moor or use a boat or ratt; or

(d) skate, or coast with a sled; or

(&) use a bicycle, scooter, roller skates, skateboard or the like; or

(f) play ball or any other game or sport; or

&) Tun in a race; or

(h) bathe or swim; or

(i) fish; or

() make a fire; or

(k) have or allow any animal, including a cat or dog, with the exception of a seeing

eye dog for a blind or handicapped person, on a leash, within the boundaries of
the Public Garden.

D play golf or hit golf balls;

SECTION 4, No person shall be at any outdoor swimming peol under the control of the Parks and
Recreation Commission, or upon any beach under its control, or it or upon the waters of
any such pool or beach, unless he is so clothed that his body is not indecently exposed;
and no person shall dress or undress at any such swimming poo! or beach except in &
place especially set apart for the purpose by the Parks and Recrcation Commission; and
no person over the age of twelve years shall wade or bathe in, or make any usa of the
waters in the Frog Pond in the Boston Commaon
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SECTION 3. No person shall have or allow on any bridle path in any public park or other public place
under the control of the Parks and Recreation Commission any horse except a well broken
horse, and no person shall race or gallop any horse on any such bridle path; and horses
shall not be let or ridden on any such bridle path mere than two abreast.

SECTION 6. . No person shall, in any public park (including any boundary road thereof) or other public
place (including any parkway) under the control of the Parks and Recreation Commission;
unless under a lease or coneession granted under Chapter 365 of the Acts of 18597, and
unless a written permit be on their person or promincntly displayed, engage in any
commercial enterprise or solicit business or display or distribute any commercial
advertising matter; nor shall any person, except in aceordance with 2 written permit from
the Commissioner of Parks and Recreation, have or drive in or on any such park or place
(or boundary road or parkway) any vehicle having a scating capacity of more than eight
passengers.,

SECTION 7. No person in any public park (including boundary road thereof) or other public place
(including any parkway) under the control of the Parks and Recreation Commission shall
fail to comply with any reasonable direction given by any police officer or by any Parks
and Recreation Departtnent employee or contained in any notice posted by the Parks and
Recrgation Department.

SECTION 8, No person shall place any snow or ice removed from private property npeon any sidewatk
or roadway of any boundary road of a public park or of any parkway under the control of
the Parks and Recreation Commission; nor shall the owner or tenant of an cstate abutting
on any sidewalk suffer any snow to remain on such sidewalk for more than three hours
between sunrise and sunset or suffer any ice to $o remain unless such ice is made even and

covered with sand, sawdust or ashes to prevent slipping,

SECTTON 9 No person shall drive any vehicle upon any sidewalk of any boundary road of a public
park or of any parkway under the control of the Parks and Recreation Commission ¢xcopt
in accordance with 2 written permit from the Commissioner of Parks and Recreation, In
places where vehicle use is permitted, no person shall ride in excess of five milcs per hour,
except where specifically designated.

SECTION 10. Whoever violates any provision of section seven of these rules shall be punished by a fine
of not more than twenty dollars for each offense; and whoever violates any other
provision of these rules shall be punished by a fine or not more than fifty dollars for each
offense.

CERTIFIED COFY:

Brian McLaughlin, Executive Secretary
Boston Parks and Recreation Commission
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QCT=-14-2884 12:35 BOSTON PRREK REMGERS

UNITED 3TATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CIVIL ACTION NO. 04~11615 NG

COMMURITY ARTS ADVACATES
“NZ., ET AL.,
Plaintiffs,

OF BOSTON,
Befendant.

AFFIDAVIT OF EUGENE SURVILLO

1, EUGENE SURVILLO, on ocath do herehy depose and sTate ags follows:

-

1, I am employed as the Chief Park Ranger in tne City of
Boston Parks and Recreation Department.

. In this capacity I azm the supervisor of =zl1. park rangers

3%

employed by the City of Zosteon Parks and Reecreation

Department.
3. I have held such pesition since 1937.
4. Part of the duties of Boston park rangerz Is to enforcas

the City of Boston ordinances and the Rules of the
Boston Parks and Recraatisn Commission.

2. The Rules of the Becston Earks and Recresticn are
published a7

http://www,cityofboston.govﬁparks/rules.asp,

SIGNED UNDER THE BAINS AND PENALTIES OF. PERSURY THIS \433

SAY OF CCTOBER 2004.

5
— Y
-1 »

Fugdme MY vrric ‘mu)
Chief Park Ranger
City of Bosten Parks and Recreation Department

TOTAL .82
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CIVIL AQCTION NO. 04-11618 NG

COMMUNITY ARTS ADVOCATES
INC., ET AL.,
Plaintiffs,

V.,

CITY QF RQSTON,
Defendant.

AFFIDAVIT OF DANIEL P, LINSKEY

I, DANIEL P. LINSKEY, on cath do hereby depose and state as
follows:
1. I am employed by the City of Boston as the Commander of
the Special Police Division, which includes the Boston
Municipal Pclice.
2. In this capacity I am the supervisor of all Boston

Municipal Police Qfficers.

P.35-36

3. I have held such position since April 17, of 2004.
4. I have been a Boston Police Officer since November 1986.
5. My current rank within the Boston Police Department is

Sergeant Detective.

6. Boston Municipal Police enforce the laws of the
commonwealth and City of Boston Ordinances.

7. Boston Municipal Police are governed by the Boston
Police Department Rules and Regulations.

8. Boston Municipal Police do not have any separate rules

regarding itinerant musicians.

[signature next page]
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SIGNED UNDER THE PAINS AND PENALTIES OF PERJURY THIS | %
DAY OF OCTOBER 2004.

L b _/”ﬁ/ jh%é&ﬁrf-
Daniel P. LimsSkey

Commander of the Spec1al Pollce Division
City of Boston

™TTal P.=A



